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Certified Copy of Docket Entries 
73 CIV. 2941 

DATE PROCEEDINGS 

7- 5-73 Filed Complaint. Issued Summons. 

7- 5-73 Filed Affidavit of Otis Pratt Pearsall, (atty for 
Pltff) in support of pltffs request for the issu¬ 
ance of a summons permitting the named deft 
to answer the complaint within 30 days after 
service of the summons and complaint. 

7- 6-73 Filed pltffs. notice to take depositions of persons 
named within starting 7-11-73. 

7-12-73 Filed affdvt of service of subpoena duces tecum 
on E. Wellman, R. Palev & S. Perry. 

7- 5-73 Filed order allowing pltf. to have Freddi L. Sni¬ 
der serve the summons and complaint. Clerk. 

7- 6-73 Filed Order that pltf. be granted leave immedi¬ 
ately to issue and serve a Notice of Exam, and 
to proceed to take testimony of: Robert A. 
Daly, Elizabeth Wellman, Sheldon Perry and 
Samuel Cohn for purpose of discovery, etc. 
Gurfcin, J. 

7-10-73 Filed stip. and order that without prej. to any 
of their other rights until July 23, 1973 time is 
ext. by further order of the Court, all persons 
shall refrain from any other corp. or person 
to sell or license any right, etc. So ordered 
Gurfein, J. 

7-16-73 Filed stip. and order that dep. of Sheldon Perry 
is adj. from July 12,1973 to July 13, 1973; dep. 
of Elizabeth Wellman is adj. from July 11, 
1973 to July 13, 1973, etc. So Ordered, Gur¬ 
fein, J. 





Certified Copy of Docket Entries 

DAT E PROCEEDINGS 

7-20-73 Filed CBS’s Order to Show Cause that deft. 

Tandem Prod., Inc. why an order shouldn’t be 
entered and compelling deft, to abide by prov. 
of stip., Ordered that pending the holding of 
such hrg, Tandem Prod, shall abide by all prov. 
of attached stip., etc. So ordered, Stewart, J. 
ret. on July 23, 1973. 

7-25-73 Filed afTdt. of Samuel C. Cohn; re: as role as 
negotiator on behalf or Tandem, deft. 

7-25-73 Filed reply memorandum in support of pltf’s. 
motion for a preliminary injunction. 

7-25-73 Filed defts. memorandum in opposition to pit fs. 
motion for a prel. inj. 

7-25-73 Filed afTdt. of Donald Sipes; re: agreement in¬ 
formation between CTN & Tandem. 

7-25-73 Filed afTdt. of Frederick Keeling in support of 
pltf. application for preliminary. 

7-25-73 Filed memorandum in support of pltfs. motion 
for a prel. inj. 

7-25-73 Filed defts. memorandum in opposition to pltf. 
motion for prel. inj. 

7-25-73 Filed afTdt. of Otis P. Pearsall to seek TRO in 
action. 

7-25-73 Filed afTdt. of service of James Parver that he 
served OSC, AfTdt. of Willard Block and pltf. 
Memorandum in support of pltfs motion for 
prel. inj. on Tandem Prod. Inc. with Mortimer 
Rosenthal on 7/6/73. 

7-25-73 Filed memorandum in support of pltfs. motion 
for a preL injunction. 




Certified Copy of Docket Entries 

date proceedings 

7-25-73 Filed supplemental affdt. of Otis Pearsall in sup¬ 
port of motion for preliminary injunction. 

7-23-73 Filed stipulation and order that all documents, 
etc. produced by CBS in this matter (excerpts 
or summaries thereof) shall he deemed confi¬ 
dential Matter.—Gurfein, J. 

7-23-73 Filed consent order that Shea Gould Climenko 
and Kramer be substituted as attys. of record 
in place of Rubin Wachtel Baum and Levin, So 
ordered Gurfein, J. 

7-29-73 Filed Order that Herbert Yellin is appointed to 
serve summons and complaint upon CBS, (new 
deft.) Clerk. 

7-26-73 Filed pltfTs notice of examination of certain wit¬ 
nesses on 8-20-73. 

7-23-73 Hearing begun and concluded—Trial set for 9- 
17-73—Stip. of 7-9-73 to continue. 

7-18-73 Filed copy of summons with affdvt. of service 
attached, served Alan Horn on 7-9-73 (for Tan¬ 
dem Productions, Inc.). 

7-23-73 Filed affdvt. of James P. Pettit that he served 
a Civil subp. in this action on Willard Block 
on 7-19-73. 

7-23-73 Filed Amended Complaint. 

7-24-73 Filed summons to join add. party purs, to Rule 
19 with affdvt. of sendee attached, sen-ed: 
Columbia Broadcasting System, Inc. by Leon 
Rice on 7-23-73. 

7-30-73 Filed order appointing Herbert Yellin to sen r c 
the summons and complaint upon C.B.S.—Clerk 







Certified Copy of Docket Entries 


DATE 

7-30-73 

7- 30-73 

8- 2-73 

8- 2-73 

7- 30-73 

8- 1-73 

8- 9-73 


PROCEEDINGS 

Filed order that pitff. serve and file 2nd amended 
complaint, reflecting the addition of ( BS and 
that a copy of said 2nd amended complaint 
together with a copy of Uie summons and a 
copy of this order be served upon CBS within 
two days after entry of this order—Gurfein, J. 
(m/n) 

Filed stipulation and order that plaintiffs and 
defendants shall refrain from selling, or li¬ 
censing, advertising or promoting TV Broad¬ 
casts of “All in the Family” until and incl. 9- 
17-73. Further stipulated that Tandem Pro¬ 
ductions, Inc. shall authorize CBS to turn over 
to Viacom Intcrnat’l materials as indicated 
herein.—Gurfein, J. 

Filed pltfs. first request for production of docu¬ 
ments by deft. Tandem Productions, Inc. on 
Aug. 15, 1973. 

Filed summons and entered proof of service by 
Herbert Yellin serving summons and second 
amended complaint on CBS on Leon Rice. 

Filed pltf’s. second amended complaint. 

Filed stip. and order that deft. Tandem Prod, 
have until Aug. 10, 1973 to respond to pltfs. 
first request for prod, of docum. by deft, and 
deft. Tandem Prod, produce those docum. spec¬ 
ified in such request on Aug. 15, 1973. So 
ordered, Gurfein, J. 

Filed affdt. of service of Herbert Yellin that he 
personally served the Order and 2nd Amended 
Complaint on Tandem Prod, and CBS with 
George Bellamy, on July 30, 1973. 







Certified Copy of Docket Entries 

date proceedings 

8- 7-73 Filed affdt. of service of Sam Shine that he 
served the 2nd amended complaint on deft. 
Tandem Prod, on Aug. 3, 1973. 

8-15-73 Filed Deft. “Answer” to Second Amended Com¬ 
plaint. 

8-15-73 Filed Deft. Tandem Prod. Inc. Response to Re¬ 
quest for Production of Documents. 

8- 8-73 Filed U.S.D.C. Summons served to Hughes Hub- 
hard & Reed, by Burgliardt 7/5/73. 

8-17-73 Filed Pltffs. First Set of Interrogatories to Tan¬ 
dem Productions Inc. 

8-20-73 Filed Transcript and Hearing dated July 30,1973. 

8-20-73 Filed Transcript and Hearing dated July 23,1973. 

8-21-73 Filed Stipulation which Columbia Broadcasting 
System may answer the Second Amended Com¬ 
plaint extended to September 15, 1973, So or¬ 
dered Gurfein, J. 

8-24-73 Filed defts. CBS Order to Show Cause why a 
protective order shouldn’t be entered restrict¬ 
ing the use of transcript of any depos. of CBS 
taken in this action, etc; Ordered that the depo¬ 
sition of CBS is stayed pending the hearing 
CBS motion for a protective, etc. Wyatt, J. ret. 
on: Sept. 5, 1973 in Rm. 2804. m/n 

8-28-73 Filed Pltffs. Notice of Examination on Sept. G, 
1973. 

8-31-73 Filed stipulation and order that the time for 
plaintiffs to move under Fed. R. Civ. P. 12(f) 
re answer of Tandem Productions, Inc., is ex¬ 
tended to Sep. 4, 1973—Wyatt, J. 
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Certified Copy of Docket Entries 

date proceedi n gs 

8- 31-73 Filed Notice of deposition of Samuel C. Cohn, 

dtd. 9/10/73. 

9- 12-73 Filed stip. and order that all transcripts of dep¬ 

ositions of CBS hereafter taken in this action 
and all documents hereafter produced by CBS 
will be used only in accordance with all the pro¬ 
visions of the protective order entered herein 
on July 23, 1973, a conformed copy of which is 
attached and that this stip. is without prej. to 
the right of any party to apply to the court to 
be relieved of any provision of that order with 
respect to said transcripts and documents. So 
ordered, Gurfein, J. (w/Judge). 

9-14-73 Filed by deft. CBS notice of motion for an order 
that it be dropped as Party and for other re¬ 
lief.—ret. Sep-17-73 at 10 AM. 

9-14-73 Filed memorandum of law by CBS in support 
of its motion that it be dropped as Party. 

9-18-73 Filed deft’s. CBS notice of motion for an order 
dropping CBS from this action and striking 
Paragraph 21 of the Second Amended Com¬ 
plaint on the ground that CBS has been mis¬ 
joined or dismissing CBS from this action and 
directing the other parties to interplead or dis¬ 
miss action for lack of jurisdiction over subject 
matter; for an order staying the trial of this 
action pending determination of CBS’s motion 
described in paragraph (a) hereof or directing 
a separate trial of the issue raised by Tandem’s 
5th and 6th defenses not sooner than a reason¬ 
able time after a ruling on the motion described 
in paragraph (a) hereof and pltfs. motion to 
dismiss Tandem ’a 5th defense noticed for Sept. 
17, 1973 ret. on Sept. 17, 1973. 
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Certified Copy of Docket Entries 

DATE PROCEEDINGS 

9-18-73 Filed Order— It Is Ordered that CBS shall hold 
all such property with respect to each episode 
of the TV program All in the Family, as is 
necessary to engage in the foreign syndication 
of that program and in the domestic syndica¬ 
tion of that program after the completion of 
all network broadcasts, including a color video 
tape, etc, subject to further order of the Court 
in this action directing CBS to deliver the prop¬ 
erty to a party herein for foreign syndication 
or for domestic syndication after the comple¬ 
tion of all networks runs; and CBS agrees that 
it has no interest in the property which is the 
subject matter of the suit, CBS is dismissce as 
a party; pltf’s. and deft. Tandem shall within 
days interplead their respective claims with 
respect to the Property, pltfs. amended com¬ 
plaint may be deemed their interpleader com¬ 
plaint if they so elect and neither pltfs. nor 
deft. Tandem shall commence any action or as¬ 
sert any claim against CBS with respect to the 
custody, of the property. Gurfein, J. m/n 

9-20-73 Trial Cont. 9/17/73, 9/18/73, 9/19/73, 9/20/73, 
CBS Motion to Dismiss—Granted. 

10-5 : 73 Trial cont. and concluded on Oct. 4, 1973. Pltf. 

submitted testimony and exhibits. Decision re¬ 
served. Tom Hughes, Clerk for J. Gurfein. 

10- 9-73 Filed Order—Ordered that in accordance with the 
order entered dated Sept. 17, 1973, judgment is 
directed to be entered dismissing action and the 
caption of this action shall thereupon be deemed 
by amended by dropping CBS as a party. Gur¬ 
fein, J. m/n 
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DATE 

10- 9-73 

1- 4-74 

1-18-74 

1-18-74 

1-18-74 

1-18-74 

1-18-74 

1-18-74 

1-18-74 


Certified Copy of Docket Entries 

PROCEEDINGS 

Filed Judgment—Adjudged —that pursuant to 
and in accordance with paragraphs 1, 2 & 4 of 
said order of Sept. 17, 1973 the action, the sec¬ 
ond amended complaint and each of the claims 
asserted therein are dismissed as to CBS on the 
merits and with prej. Gurfein, J. Judgment 
entered, Clerk entered on docket 10-11-73. m/n 

Filed Opinion #40172. . . . For all the reasons 
indicated, Viacom is entitled to a declaratory 
judgment and injunctive relief. Plaintiff may 
submit an appropriate decree and judgment on 
notice. The foregoing constitutes the Courts 
findings of fact and conclusions of law, pursuant 
to Rule 52a—Gurfein, J. m/n 

Filed plaintiffs affdvt. and notice of motion for 
an order dismissing the fifth defense of deft. 
Tandem P.—ret. 9-17-74. 

Filed defendant Tandem’s Offer of Proof. 

Filed defendant Tandem’s statement pursuant to 
Rule 9(g). 

Filed deft. CBS’s memorandum in support of the 
motion of CBS that it be dropped as a party. 

Filed plaintiffs reply memorandum in support of 
motion pursuant to Rules 12(c), 12(f), 12(h) 
(2) and 56. 

Filed plaintiffs memorandum in support of mo¬ 
tion pursuant to Rules 12(c), 12(f), 12(h)(2) 
and 56. 

Filed by deft. Tandem, memorandum of law in 
opposition to plaintiffs’ motion to dismiss de¬ 
fendant Tandem’s fifth defense. 
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Certified Copy of Docket Entries 

DATE PROCEEDINGS 

1-18-74 Filed trial memorandum of defendant Tandem 
Productions, Inc. 

1-18-74 Filed Post trial reply memorandum of deft. Tan¬ 
dem Productions, Inc. 

1-18-74 Filed plaintiffs’ post trial memorandum. 

1-18-74 Filed plaintiffs’ memorandum in answer to de¬ 
fendant’s post trial memorandum. 

1-18-74 Filed correction of opinion #40172 (in footnote 
27, delete Ex 138.)—Gurfein, J. 

1-24-74 Filed transcript of record of proceedings, dated 
Oct-4-73. 

1- 24-74 Filed transcript of record of proceedings, dated 

Sep 18, 19—1973. 

2- 25-74 Filed Hearing begun and concluded.—Gurfein, J. 

3- 14-74 Filed stip. and order that while an appeal by 

Tandem Productions, Inc. is pending, plaintiffs 
will not enter into any agreements, etc.—Gur¬ 
fein, J. 

4- 4-74 Pre-trial conference held by Gurfein, J. 

4- 8-74 Filed deft’s memorandum (Tandem’s) in support 
of counter proposed judgment. 

4- 8-74 Filed Opinion #40562 . . . For reasons indicated, 
Plaintiff will submit on five days’ notice a new 
proposed final judgment based on the foregoing. 
—Gurfein, J. (Plaintiff’s version is accepted) 
m/n 
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DATE 

4- 16-74 

5- 7-74 

6- 3-74 
6- 3-74 
6- 3-74 
6 3-74 
6-14-74 
6-14-74 
6-14-74 
6-14-74 
6-14-74 


Certified Copy of Doclet Entries 

PROCEEDINGS 

Filed Final Judgment and order in favo^ of 
plaintiffs’ permanently enjoining deft, as indi¬ 
cated. Tandem shall pay to pltf. all taxable 
costs herein. Jurisdiction is retained by Court 
for the purposes of enforcing compliance here¬ 
with.—Gurfein, J. Judgment entered—Clerk 
(4-17-74). m/n 

Filed defendant’s notice of appeal to the USCA 
for the 2nd Circuit from final judgment entered 
on 4-17-74—copy mailed to Hughes Hubbard & 
Reed, Esqs. 

Filed aflfdvt. of Milton C. Gould in opposition to 
motion of CBS for protective order. 

Filed transcript of record of proceedings dated 
Sept 17-73. 

Filed transcript of record of proceedings dated 
Sept 19-73. 

Filed transcript of record of proceedings dated 
Sept. 20-73. 

Filed deposition of Alan David Yorkin dated 8- 
22-73. 

Filed deposition of Willard Block dated July 18- 
73. 

Filed continued deposition of Willard Block dated 
9-5-73. 

Filed deposition of Cornelius F. Sullivan Jr. 
dated 9-11-73. 

Filed deposition of Martin Perlberger dated Aug 
21-73. 
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DATE 

6-14-74 

6-14-74 

6-14-74 

6-14-74 

6-14-74 

6-14-74 

6-14-74 

6-17-74 

6-17-74 

6-17-74 

6-17-74 

6-17-74 

6-17-74 


Certified Copy of Docket Entries 

PROCEEDINGS 

Filed deposition of James William Hayes dated 
Aug 22-73. 

Filed deposition of Norman M. Lear dated Aug 
20-73. 

Filed stipulation that transcripts of depositions 
of certain persons be made part of the record 
on appeal. 

Filed stipulation that listed items are to be in¬ 
cluded on the record of appeal. 

Filed stipulation that exhibits listed on the an¬ 
nexed “Index of Exhibits” are included in the 
record on appeal. 

Filed deposition of Jerrold Andrew Perenchio 
dated Aug 23-73. 

Filed transcript of record or proceedings dated 
2-21-74. 

Filed deft’s, notice of motion to stay the final 
judgment pending the appeal. Ret. Feb 19-74. 

Filed affdvt. of Charles Tolep in support of pltflfs 
revised proposed final judgment. 

Filed affdvt. of A. Jerrold Perenchio in support 
of defts. counter proposed final judgment. 

Filed memorandum of law in support of defts. 
motion for stay pending appeal. 

Filed affdvt. of Arthur Zeiger in support of pltflfs. 
final judgment. 

Filed pltflfs memorandum in support of revised 
proposed final judgment. 
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Certified Copy of Docket Entries 

date proceedings 

6-17-74 Filed pltffs memorandum in opposition to defts. 
motion for relief pending appeal. 

6-17-74 Filed affdvt. of Fred. Gilson in opposition to mo¬ 
tion. 

6-17-74 Filed deposition of Samuel Colin dtd. July 17, 
1973. 

6- 6-74 Filed Bill of Costs in the sum of $4,358.18—dock¬ 
eted as judgment #74,482 (in favor of pltf.)— 
Clerk. 

6-17-74 Filed notice that the record on appeal has been 
certified and transmitted to the USCA for the 
2nd circuit on 6-17-74. 
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Excerpts from the Affidavit of Willard Block, Dated 
July 5, 1973, in Support of Plaintiffs’ Motion for a 

Preliminary Injunction: Page 1 from “Willard 
Block” Through the End of Paragraph 1; 
Paragraphs 6, 8, 11, 13-16, 25-27 and 40 

Willard Block, being duly sworn, deposes and says: 

1. I am President of the Viacom Enterprises division 
of plaintiff Viacom International Inc. (“Viacom”). Since 
March 1971 I have had management responsibility for the 
entire television syndication business of Viacom and its 
predecessor CBS Enterprises Inc. (“CBS Enterprises”). 
Prior to that time I was in charge of CBS Enterprises’ in¬ 
ternational syndication activities. 

* • * 


6. Viacom was incorporated in August 1970 as a wholly- 
owned subsidiary of Columbia Broadcasting System, Inc. 
(“CBS”) which has its headquarters and principal execu¬ 
tive offices at 51 West 52nd Street, New York City. It was 
established in response to certain regulations adopted by 
the Federal Communications Commission (“FCC”), in¬ 
cluding the regulation adopted on May 4, 1970, in Docket 
No. 12782, prohibiting television networks from engaging 
in the business of syndication, 47 C.F.R. §73.658(j) (Supp. 
1972). CBS’ syndication business for many years had been 
conducted by itq wholly-owned subsidiary, CBS Enterprises. 
CBS arranged to divest itself of such business through 
a spin-off transaction (the “spin-off”) whereby it would 
transfer its rights to syndicate programs exhibited over the 
CBS Television Network (“CBS-TV”) to Viacom, merge 
CBS Enterprises into Viacom, and distribute all of the 
capital stock of Viacom to the CBS shareholders. The spin¬ 
off was effected on June 4, 1971. Since then Viacom, hav¬ 
ing lost the guiding presence of a large and important par¬ 
ent, has energetically attacked the difficult but vital task of 
building its own separate destiny. 

• • • 




14a 


Excerpts from the Affidavit of Willard Block 

8. Tandem, an entertainment company owned by Nor¬ 
man Lear and Alan Yorkin, for many years has engaged in 
the production of motion pictures and television program¬ 
ming, and in related activities. Among its other affairs, 
Tandem is the producer of All in the Family and 
“Maude” which are currently broadcast over OBS-TV 
each week at 8:00 p.m. on Saturdays and at 8:00 p.m. on 
Tuesdays, respectively. 

• • • 


11. The Viacom spin-off was originally scheduled to be 
consummated on December 31, 1970. The FC(\ however, 
on that date stayed the spin-off until June 4, 1971 when it 
issued an order* approving the transaction and dissolving 
its stay. Immediately thereafter, on June 4, 1971, the spin¬ 
off was consummated with the result that on that date the 
Syndication Agreement was delivered and became opera¬ 
tive, CBS Enterprises merged into Viacom, and Viacom 
commenced business as a wholly independent, publicly-held 
corporation. 

• • • 


13. Following preliminary negotiations and related ac¬ 
tivities, CBS and Tandem entered into an agreement re¬ 
garding All in the Family (the “Tandem Agreement”^ 
which was memorialized in writing and became effective as 
of July 10, 1970. Tandem agreed among other things to 
assign to CBS all of the rights (the “Syndication Rights”) 
it then possessed or thereafter acquired to syndicate All 
in the Family in the United States and foreign countries 
at CBS’ standard syndication fees (40% foreign, 40% do¬ 
mestic station-by-station, 25% domestic regional, 10% do¬ 
mestic network). Since Tandem thus assigned to CBS all 

* Columbia Pictures Industries, Inc., 30 F.C.C. 2d 9 (1971), 
afi'd sub nom., lacopi v. FCC, 451 F.2d 1142 (9th Cir. 1971). 
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such rights, whenever it might obtain them from the own¬ 
ers of ‘‘Till Death Us Do Part” or otherwise, the purpose 
and effect of the Tandem Agreement was to enable CBS to 
enjoy any and all such rights exclusively. CBS agreed 
among other things to pay Tandem all net profits derived 
from exercise of the Syndication Rights after deduction of 
its syndication fees and all distribution expenses. The Tan¬ 
dem Agreement further provided that CBS was entitled 
to assign its rights in full or in part to any person, firm 
or corporation provided that no such assignment would re¬ 
lieve CBS of its obligations thereunder. 

14. In January 1971, CBS TV commenced broadcasting 
At.t. in the Family. Since All in tiie Family was thus 
initially broadcast over CBS-TV during the 1970-71 sea¬ 
son Viacom, upon delivery of the Syndication Agreement 
on Julie 4, 1971 and pursuant to its terms, became the sole 
otvner of the Syndication Rights and entitled to the exclu¬ 
sive enjoyment thereof on and after that date. This, of 
course, in no way deprived Tandem of its profit participa¬ 
tion in the Syndication Rights. All of the net proceeds 
derived by Viacom from exercise of the Syndication Rights 
after deduction of Viacom’s distribution fees and costs are, 
in effect, payable to Tandem since under the Tandem Agree¬ 
ment CBS was to pay to Tandem an amount equivalent to 
that which under the Syndication Agreement Viacom was 
to pay to CBS. 

15. When in January 1971 CBS-TV commenced broad¬ 
casting All in the Family, simultaneously released the 
program to CBS Enterprises for foreign syndication. 
However, CBS did not divulge, nor at that early stage 
of network exhibition did it have any reason to divulge, 
to CBS Enterprises that it had acquired the domestic 
as well as foreign syndication rights from Tandem. Not 
until December 1971 did Viacom learn that CBS had ac- 
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quircd the domestic syndication rights and that Viacom was 
entitled thereto as assignee under the Syndication Agree¬ 
ment. 

16. Upon release of All in the Family for foreign 
syndication in January 1971, CBS Enterprises promptly 
organized an international sales and promotion campaign 
which it pursued until the spin-off on June 4, 1971. From 
that date to the present time Viacom, as assignee of the 
Syndication Rights and successor by merger to CBS Enter¬ 
prises, directly and through its International Subsidiaries, 
has diligently and vigorously pressed and expanded this 
campaign. Although hampered by Tandem’s failure to 
secure prompt clearance from the owners of the British 
rights for the principal foreign markets and Tandem’s spe¬ 
cial requirements concerning consultation on individual 
sales, the efforts of CBS Enterprises and Viacom have met 
with success. As shown by the listing submitted herewith 
as Exhibit E, episodes of All in the Family have been sold 
to no fewer than 50 broadcasters in 14 foreign countries 
and territories. 

• * * 

25. There can be no question but that All in the Family 
is a unique television series, and that the exclusive right 
to syndicate All in the Family worldwide is a unique and 
exceptionally valuable property right. All in the Family 
is the first of a kind. Controversial and fearless, it ex¬ 
amines bigotry and other usually-avoided subjects with a 
realism never before screened in American homes. It has 
made America laugh at the deep-seated failings of its cul¬ 
tural heritage and, in so doing, has fully justified the un¬ 
precedented outpouring of critical acclaim that it received. 

26. Illustrative of the commentary on All in the Fam¬ 
ily are articles which appeared in The New York Times on 
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February 21, 1971, in T.V. Guide on February 27, 1971, in 
the Santa Monica Evening Outlook on February 27, 1973 
and in the Chicago Tribune on June 17, 1971, copies of 
which are submitted herewith as Exhibits G H, I and J, 
and the review reprints submitted herewith as Exhibit K. 
The feeling about All in the Family is perhaps best caught 
by two of America’s most widely respected television crit¬ 
ics, Jack Gould of The New York Times and Cleveland 
Armory of T.V. Guide. Jack Gould wrote: 

“Prejudicial epithets always make a civilized soul 
squirm in discomfort and wish they would go away. 
But, unfortunately, such is not the case. No matter 
how much TV or other media attempt to suppress 
them they do exist. Except far ‘All in the Family,’ 
it is difficult to recall another TV attempt to bring 
the disease out into the open with the aim, one hopes, 
of applying the test of corrective recognition and 
humor. 

• • • 

“It is easy to misunderstand ‘All in the Family,’ 
to concentrate on Archie’s disparagement of prac¬ 
tically everyone around him. The larger lesson is- 
that he is continually a loser, always a bit more frus¬ 
trated than before. 

• • * 

“* * * Some of Archie’s words may chill the spine, 
but to root out bigotry has defied man’s best efforts 
for generations and the weapon of laughter just 
might succeed. The possibility entitles ‘All in the 
Family’ to a chance.” (Exhibit G) 

And hailing the program’s advent Mr. Amory wrote in 
T.V. Guide: 

“All in the Family is not just the best-written, 
best-directed and best-acted show on television, it is 
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the best show on television. It is also a landmark 
show—a complete breakthrough—one which opens 
up a whole new world for television and has already 
made the old world seem so dated that we very much 
doubt that any new program, from here on in, will 
ever be quite the same again. We realize these are 
strong statements. But then so is the series. And 
the remarkable thing about it is that it has done all 
this by .just one simple thing: it has added to the 
everlasting, everloving, everlaughing, everboring 
family situation comedy just one secret ingredient 
prejudice. There have been doci mentaries about 
this, and dramas. But now you have it in prime¬ 
time comedy, not only shown up for what it is but 
also faced, for the first time, by the one force which 
will surely in the end overcome it—humor.” (Ex¬ 
hibit H) 

27. Aix. in the Family’s early success has proved dur¬ 
able. As shown by the list submitted herewith as Exhibit 
L, the show has won honor after honor. And perhaps even 
more important, ns shown by the schedule submitted here¬ 
with as Exhibit M, the show has for more than two years 
consistently ranked at the top of the national ratings. 

• • • 

40. At the time of spin-off Viacom’s inventory of pro¬ 
grams available for immediate or future syndication con¬ 
sisted almost entirely of CBS properties covered by the 
Syndication Agreement. While Viacom over the past two 
years has taken great strides toward diversification of its 
inventor)', product development is a long-term proposition 
and the fact remains that today a very substantial part of 
Viacom’s syndication business is dependent upon the rights 
assigned by CBS to Viacom under the Syndication Agree¬ 
ment. 

t • t 
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Plaintiffs’ Notice of Examination, Dated 
July 6, 1973, and Exhibit Thereto 

UNITED STATES DISTRICT COURT 
Southern District of New York 


Viacom International. Inc., et al., 
against 


Plaintiffs, 


Tandem Productions, Inc., 

Defendant. 


Sirs: 

Please Take Notice that plaintiffs will take the dep¬ 
ositions upon oral examination pursuant to Rules 26 et seq. 
of the Rules of Civil Procedure for the United States Dis¬ 
trict Courts, before a notary public or other person quali¬ 
fied to administer oaths, for the purpose of discovery and 
for use as evidence in this action, of the following persons 
at the following times: 

Robert A. Daly, Vice President, Business Affairs, Co¬ 
lumbia Broadcasting System, Inc. (“CBS”), at 
9:30 A.M., July 11, 1973; 

Elizabeth Wellman, Manager of Syndication, CBS, at 
2:00 P.M., July 11, 1973; 
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Plaintiffs’ Notice of Examination 

Sheldon Perry, Director of Program Negotiation, 
CBS, at 9 :30 A.M., July 12, 1973; and 

Samuel C. Cohn, of Creative Management Associates, 
Inc , at 2:00 P.M., July 12, 1973. 

The foregoing depositions shall be conducted at the of¬ 
fices of Hughes Hubbard & Reed, One Wall Street, 26th 
Floor, New York, New York 10003, commencing at the times 
specified above and continuing from day-to-day until com¬ 
pleted. 

Each witness will be required to produce at the time of 
the examination the materials listed on the exhibit hereto. 

Dated: New York, New York 
July 6, 1973 


Yours, etc. 

Hughes Hubbard &■ Reed 

By Otis Pratt Pearsall 

A Member of the Firm 
Attorneys for Defendant 
Viacom International Inc. 
Office and P.O. Address 
One Wall Street 
New York, New York 10005 
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Plaintiffs’ Notice of Examination 

EXHIBIT A TO JUDICIAL SUBPOENA 
DUCES TECUM 

1. All agreements entered into between Columbia 
Broadcasting System, Inc. (“CBS”) and Tandem Produc¬ 
tions, Inc. (“Tandem”), Norman Lear or Alan Yorkin dur¬ 
ing the period from January 1, 1970 through August 31, 
1971 concerning in any way the programs or program se¬ 
ries entitled “All in the Family”, “Those Were the 
Days”, or “Till Death Us Do Part” (collectively the 
“Programs”); and 

2. All correspondence, communications, memoranda, 
notes, drafts and other writings reflecting or relating to 
discussions, proposals, negotiations or agreements made 
or had during the period from January 1, 1970 through 
August 31, 1971 as to arrangements between CBS and 
Tandem, Norman Lear or Alan Yorkin concerning any of 
the Programs. 
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Deposition Subpoena Duces Tecum, Dated July 6, 1973, 
to Sheldon Perry, and Exhibit A Thereto 

UNITED STATES DISTRICT COURT 

FOB THE SOUTHERN DISTRICT OF N’SW YORK 


[Same Title] 


To Sheldon Perry 

51 West 52nd Street 
New York, New York 

You Are Commanded to appear at the offices of Hughes 
Hubbard & Reed One Wall Street, 26th Floor, New York, 
New York in the city of New York on the 12th day of July, 
1973, at 9:30 o’clock A.M. to testify on behalf of plaintiffs 
at the taking of a deposition in the above entitled action 
pending in the United States District Court for the South¬ 
ern District of New York and bring with you the materials 
described in Exhibit A annexed hereto. 

Dated July 6, 1973. 

Hughes Hubbard & Reed 

Attorneys for Viacom International Inc. 

One Wall St., N.Y., N.Y. 


Raymond F. Burghakdt 
Clerk. 

By E. Becker 

Deputy Clerk. 

Any subpoenaed organization not a party to this suit is 
hereby admonished pursuant to Rule 30 (b) (6), Federal 
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\ '* ; 

Rules of Civil Procedure, to file a designation with the 
court specifying one or more officers, directors, or man¬ 
aging agents, or other persons who consent to testify on 
its behalf, and shall set forth, for each person designated, 
the matters on which he will testify or produce documents 
or things. The persons so designated shall testify as to 
matters known or reasonably available to the organization. 


EXHIBIT A TO JUDICIAL SUBPOENA 
DUCES TECUM 

.1. All agreements entered into between Columbia 
Broadcasting System, Inc. (“CBS”) and Tandem Produc¬ 
tions, Inc. (“Tandem”), Norman Lear or Alan Yorkin dur¬ 
ing the period from January 1, 1970 through August 31, 
1971 concerning in any way the programs or program se¬ 
ries entitled “All in the Family”, “Those Were the 
Days”, or “Till Death Us Do Part” (collectively the 
“Programs”); and 

2. All correspondence, communications, memoranda, 
notes, drafts and other writings reflecting or relating to 
discussions, proposals, negotiations or agreements made 
or had during the period from January 1, 1970 through 
August 31, 1971 as to arrangements between CBS and 
Tandem, Norman Lear or Alan Yorkin concerning any of 
the Programs. 


t, ’ » , . . . - - • 
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Deposition Subpoena Duces Tecum, Dated July 6, 1973, 
to Robert A. Daly, and Exhibit A Thereto 

UNITED STATES DISTRICT COURT 
fob the Southern District of New York 


[Same Title] 


To Robert A. Daly 

51 West 52ml Street 
New York, New York 10019 

You Are Commanded to appear at the offices of Hughes 
Hubbard & Reed, One Wall Street, 26th Floor, New lork, 
New York in the city of New York on the 11th day of July, 
1973, at 9:30 o’clock A.M. to testify on behalf of plaintiffs 
at the taking of a deposition in the above entitled action 
pending in the United States District Court for the South¬ 
ern District of New York and bring with you the materials 
described in Exhibit A annexed hereto. 

Dated July 6, 1973. 

Hughes Hubbard & Reed 
Attorneys for Plaintiffs 
One Wall St., N.Y., N.Y. 

Raymond F. Burghardt 
Clerk. 


By E. Becker 

Deputy Clerk. 

Any subpoenaed organization not a party to this suit is 
hereby admonished pursuant to Rule 30 (b) (6), Federal 
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Deposition Subpoena Duces Tecum 

Rules of Civil Procedure, to file a designation with the 
court specifying one or more officers, directors, or man¬ 
aging agents, or other persons who consent to testify on 
its behalf, and shall set forth, for each person designated, 
the matters on which he will testify or produce documents 
or things. The persons so designated shall testify as to 
matters known or reasonably available to the organization. 


EXHIBIT A TO JUDICIAL SUBPOENA 
DUCES TECUM 

1. All agreements entered into between Columbia 
Broadcasting System, Inc. (“CBS”) and Tandem Produc¬ 
tions, Inc. (“Tandem”), Norman Lear or Alan Yorkin dur¬ 
ing the period from January 1, 1970 through August 31, 
1971 concerning in any way the programs or program se¬ 
ries entitled “All in the Family”, “Those Were the 
Days”, or “Till Death Us Do Part” (collectively the 
“Programs”); and 

2. All correspondence, communications, memoranda, 
notes, drafts and other writings reflecting or relating to 
discussions, proposals, negotiations or agreements made 
or had during the period from January 1, 1970 through 
August 31, 1971 as to arrangements between CBS and 
Tandem, Norman Lear or Alan Yorkin concerning any of 
the Programs. 






Deposition Subpoena Duces Tecum, Dated July 6, 1973, 
to Elizabeth Wellman, and Exhibit A Thereto 

UNITED STATES DISTRICT COURT 
for the Southern District of New York 


[Same Title] 


To Elizabeth Wellman 
51 West 52nd Street 
New York, New York 10019 

You Are Commanded to appear at the offices of Hughes 
Hubbard & Reed, One Wall Street, 26th Floor, New York, 
New York in the city of New York on the 11th day of July, 
1973, at 2:00 o’clock P.M. to testify on behalf of plaintiffs 
at the taking of a deposition in the above entitled action 
pending in the United States District Court for the South¬ 
ern District of New York and bring with you the materials 
described in Exhibit A annexed hereto. 

Dated July 6, 1973. 

Hughes Hubbard & Reed 
Attorneys for Plaintiffs 
One Wall St., N.Y., N.Y. 

Raymond F. Burghardt 
Clerk. 

By E. Bedan 

Deputy Clerk. 

Any subpoenaed organization not a party to this suit is 
hereby admonished pursuant to Rule 30 (b) (6), Federal 
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Rules of Civil Procedure, to file a designation with the 
court specifying one or more officers, directors, or man¬ 
aging agents, or other persons who consent to testify on 
its behalf, and shall set forth, for each person designated, 
the matters on which he will testify or produce documents 
or things. The persons so designated shall testify as to 
matters known or reasonably available to the organization. 


EXHIBIT A TO JUDICIAL SUBPOENA 
DUCES TECUM 

1. All agreements entered into between Columbia 
Broadcasting System, Inc. (“CBS”) and Tandem Produc¬ 
tions, Inc. (“Tandem”), Norman Lear or Alan Yorkin dur¬ 
ing the period from January 1, 1970 through August 31, 
1971 concerning in any way the programs or program se¬ 
ries entitled “All in the Family”, “Those Were the 
Days”, or “Till Death Us Do Part” (collectively the 
“Programs”); and 

2. All correspondence, communications, memoranda, 
notes, drafts and other writings reflecting or relating to 
discussions, proposals, negotiations or agreements made 
or had during the period from January 1, 1970 through 
August 31, 1971 as to arrangements between CBS and 
Tandem, Norman Lear or Alan Yorkin concerning any of 
the Programs. 






Deposition Subpoena Duces Tecum , Dated July 6, 1973, 
to Samuel C. Cohn, and Exhibit A Thereto 
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UNITED STATES DISTRICT COURT 

fob the Southern District of New York 

i * 

* : [S.\"Mfe Title] 

... . » -I . . •. • - ■* “ 

To Samuel C. Cohn, 

Creative Management Associates, Inc. 

600Madison Avetme -'‘Aui 

New York, New York 

. ‘Yob Are Commanded to appear at the offices erf Hughes 
Hubbard & Beeil, One Wall Street, 26th Floor, New'York, 
Netv York in the city of New York on the 12th day of July* 
1073, nt 2:00 o’clock I’.M. to testify on behalf of plaintiffs 
at thu taking of a deposition in the above entitled action 
pending in the United Stutes District Court for the South¬ 
ern District of New York and bring with you 1 the materials 
described in Exhibit A annexed hereto. • C • 

Dated: July 6, 1973. 


V’ • 


Hughes Hubbard & Reed 

Attorneys for Viacom International Inc. 

One Wall St., N.Y., N.Y.. 


> 

f 1.* 


t lt 


v.V. 


Raymond F. Burghardt 


By E. Becker 

Deputy Clerk. 

1. Strike the words “and bring with you” unless the subpoena 
is to require the production of documents or tangible things, in which 
case the documents and things should he designated in the blank 
space provided for that purpose. If testimony by an organization 
representative or designee is requested, describe with reasonable par¬ 
ticularity the matters on which examination is requested. 








Deposition Subpoena Duces Tecum 


Any subpoenaed organization not a party to this suit is 
hereby admonished pursuant to Rule 30 (b) (6), Federal 
Rules of Civil Procedure, to file a designation with the 
court specifying one or more officers, directors, or man¬ 
aging agents, or other persons who consent to testify on 
its behalf, and shall set forth, for each person designated, 
the matters on which he will testify or produce documents 
or things. The persons so designated shall testify as to 
matters known or reasonably available to the organization. 

RETURN ON SERVICE 

Received this subpoena at New York, New York, on July 
6, 1973 and on July 9, 1973 at GOO Madison Avenue, New 
York, N.Y. served it on the within named Samuel C. Cohn 
by delivering a copy to him and tendering to him the fee 
for one day’s attendance and the mileage allowed by law.' 

Dated: July 10, 1973 


Service Fees 

Travel 

Sendees 


By 


$ 5 
20 


Total $25 


Subscribed and sworn to before me, a notary public this 
lOtli day of July 1973. 


Note. —Affidavit required only if sendee is made by a 
person other than a United States Marshal or his deputy. 

2. Fees and mileage need not lie tendered to the witness upon 
service of a subpoena issued in behalf of the United States or an 
officer or agency thereof. 28 USC 1825. 
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Deposition Subpoena Duces Tecum 

EXHIBIT A TO JUDICIAL SUBPOENA 
DUCES TECUM 

1, All agreements entered into between Columbia 
Broadcasting System, Inc. (“CBS”) and Tandem Produc¬ 
tions, Inc. (“Tandem”), Norman Lear or Alan Yorkin dur¬ 
ing the period from January 1, 1970 through August 31, 
1971 concerning in any way the programs or program se¬ 
ries entitled “All in the Family”, “Those Were the 
Days”, or “Till Death Us Do Part” (collectively the 
“Programs”); and 

2. All correspondence, communications, memoranda, 
notes, drafts and other writings reflecting or relating to 
discussions, proposals, negotiations or agreements made 
or had during the period from January 1, 1970 through 
August 31, 1971 as to arrangements between CBS and 
Tandem, Norman Lear or Alan Yorkin concerning any of 
the Programs. 








Consent to Change Attorneys 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 


It Is Hereby Consented that Shea Gould Climenko & 
Kramer be substituted as attorneys of record for the un¬ 
dersigned in the above-entitled action in the place and stead 
of the undersigned attorneys, as of the date hereof. 

Dated: New York, New York 
July 16th, 1973 


Tandem Productions, Inc. 

By A. Jerrold Pevenchio 

Rubin Wachtel Baum & Levin 
By Gerald Harris 

Shea Gould Climenko & Kramer 

By Martin I. Shelton 

So Ordered: July 23,1973 

s/ M. I. Gurfein 
U.S.D.J. 

(Verified by Joel I. Papernik on July 16, 1973.) 
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Affidavit of Bernard D. Fischman Annexed to 
Consent to Change Attorneys 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 

State of New York ) 

County of New York ) ss.: 

Bernard D. Fischman, being duly sworn, deposes and 
says: 

1. I am a member of the firm of Shea Gould Climenko 
& Kramer. 

2. Tandem Productions, Inc., defendant in the above 
entitled action, has requested that we be substituted as 
counsel to it in place of Rubin Wachtel Baum & Levin. As 
indicated on the attached Consent, we and Rubin Wachtel 
Baum & Levin have agreed to the requested substitution. 

3. A hearing on the plaintiffs’ request for a prelimi¬ 
nary injunction is scheduled to be held on July 23, 1973. 
Depositions are presently being conducted in the action. 

Bernard D. Fischman 
Bernard D. Fischman 


(Sworn to July 18, 1973.) 
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nearing, July 23, 1973. 


1 U rmp 


314 a 


THE COURT: Gentlemen, I vant to hear argument. 


3 I first, from the plaintiff as to why CBS is not an indispensabl 
' ■ party under Rule 19 (b) . 

, MR. PFARSALL: Very well, vour Honor. 

There are two reasons, vour Honor. The initial contention 
that the defendant nuts forward is that CBS has an interest 
6 | in the proceeding on two grounds: the first ground is 

that they are charged in the complaint with having breached 
an agreement between Viacom and CBS. There is an allegation 
in the original complaint filed in this action that Tandem 
has induced a breach of CBS and the contention bv Tandem 
is that the party charged with a breach of a contract is 
’•* an indispensable party. 

Your Honor, an to that point, we disagree, but 
on Saturday, uoon receiving these parties, \re concluded it 


»/ was certainlv notworth vour Honor's time to tr\and resolve 

j 

? 

3- k and we amended the complaint to dele «e entirely the count 


19 \ having to d-> with the breach. 

Ta 



The fact of the matter, vour Ionor, is that Viacom 


ha' no cruarrel whatever with CBS. 


They were notified bv 


Tandem if thov provided the tspeB to us it would be at their 
own risk and if the heat were taken off CB3, thev 
would resume the practice r.hev had for thi last three 


b years of providing the tapes tj us. We ha-'e no cruarrel with 


SOUTHED TSIC f COUNT f '.PORTED: 
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J**r odd 3 

CDS and have sliminated that count from the complaint filed, 
on Saturdav, vour Honor. 

So far as that portion of the conolaint is 
concerned, I don't think it had any merit, to begin with, 
but reqardless of its merit, it is out of the picture. 

THE COURT: You may not think so, but I think 

it has a great deal of merit. 

HR. PEARSALL: Mav I give vour Honor a copv of 
our amended complaint (handing). 

THE COURT: Do we have a cony of the Federal 

Rules — 


I HR. COULD: That is on page 10 of our memorandum, 

your Honor, 19(a). 

THE COURT: Let's qet for the record: CBf. is a 

New York corporation? 

MR. PEARSAL: Yes, your Honor. 

TITE COURT: And it has its principal place of 

busines.3 in New York? 

MR. PEARSALL: Yes, vour Fonor. 

THE COURT: Is it conceded that if CBS were 
joined as a party defendant, that there would be a lack of 
| diversity of citizenship? 

MR. PEARSALL: Not at all, vour Honor, the problem 

l 

' .fcUThi-ftrt DISTRICT 00L *7 R6rXHT5 < 

United States count b \?se 
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being this, that under the rules and all the lav we have 
been able to find — by the way, vour Honor, we have 
served this morning a brief in reply to all of the points 
which the defendant has raised and I would like to hand up 
that to your Honor. 

TTIE COURT: Why didn't you give it to me at 9 

o'clock? 

HR. PEARSALL: Because we got it late Friday 
afternoon and worked oi. it all weekend long and we have 
only just been able to produce it. It was a substantial 

feat, achieving it over the weekend. 

TUB COURT: You get no medals unless you get it 

to my chambers at 9 o'clock. 

MR. njpARSALL: Your Honor, on page 9 we have 
assembled the authority which established that where there 
is no controversy between the party who is determined to 
be indispensable and the nartv with whom if dLigned against 
diversity would be destroyed, that in that event the Court 
has the authority to align the indispensable party 

THE COURT: Of course, hut if it is a party. 

MR. PEARSALL: The point is, CBS can be joined 
as an involuntary plaintiff or as a defendant and if joined 
as a defendant, can be realigned as a plaintiff in accordance 

with its actual interest. * 
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THE COURT: No question about that, but the 
question is, you have not joined them. How can a Court 
join a narty/ I can't serve process. 

• MR. PEARSALL: Let's take this a step at a time, 
if I can. Pirst of all, vour lienor, as to this rruestion 
or whether or not thev are an indispensable narty, to 
begin with — 

THE COURT: That i3 all I asked, at the moment.. 

MR. PEARSALL: On that one point, thay are not, 
and the reason is that the on3v substantial basis nut 
forward by the defendant in support of that proposition has 
been deleted from the complaint and from the case. There 
is no charge in this case at this tine that CBS breached a 
contract or has in any way committed a wrong. 

THE COURT: The question is not what is in the 
complaint but what would bo in the judgment. That is what 
you test by, as I understand the law. You test it by the 
various factors and that is why I asked for the rule, to 
see to what extent a judgaent rendered in the person's 
absence migh* be prejudicial to him and the extent tovt.ich 
by protective divisions in the judnment by the shaping of 

relief or other measures, a prejudice may be lessened or 

( 

avoided and whether a judgment rendered in the person '3 
absence will be adequate and vrhether the plaintiff has 
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an adequate remedy if the action is dismissed. 

MR. PEARSALL: First of all, there is no claim. 
CBS has no interest whatever and claims none in these 
rights. There is no claim CDS has an interest in the 

rights or that it ha3 assigned to — 

TOE COURT: Suppose I sav that vcu should get the 
rights rather than Tandem and CBS sav3, ‘'That is very nice. 

I wasn't there. I am not going to give vou that negative"? 

MR. PEARSAL: CBS has not taken that position. 

We have CBS witnesses todav anci we will establish whether 
or not — 


THE COURT: If vou sav thev can be aligned as a 
partv plaintiff, I don't understand why you don't join them. 

.MR. PFARSALL: The point is this, your Honor: 
this is a dispute between Tandem and Viacom. CBS has 
no interest in this controversy whatsoever, 

THE COURT: But I have to be able to bind them 
by a judgment. 

MR. PEARSALL: You don't have to, your Honor. 

Thera is no showing and there will be no showing that 
CBS will do anvthing to breach its contract if vou restrain 
Tandam from interfering with our contractual relations. 

THE COURT: Suppose fhat the defendants claim 
is found by me & be correct, that aside from the Federal 


FOUTHERN DISTRKT COURT REPORTERS 
United States Court House 

POwiY I'OUARE, N.Y„ MY. iOOO 7 TELEPHONE: CORTLAND 7-458U 


1 








39 a 7 



jHearin<j, July 23, 1973 

Trade Commission's ruling there was an inherent violation 
of the antitrust laws by virtue of the tie-in, or whatever 
you night call it, and that therefore CBS’s rights were 
obtained bv coercion? Don't vou think that will affect 
CBS with respect to all the other righ ts which they assigned 
at the sane tine to Viacom in a spinoff? 

MR. PEARSALL: That determination will not be 
binding upon CBS and, more specificallv, in this particular 
situation we are dealina with now, the oraliminarv in-function 
the u*e is perfectly clear that it is no defense to an 
acticn on a contract* and we have cited to vouthe authorities 
in the brief we have provided to vou today — that it is no 
defense in an action on a contract that bv reference to 
extrinsic proof some additional further antitrust violation 
can be established. 

I think the Supreme Court has been rruite clear on 
this, as has been this circuit — 

THE COURT: Bruce's Juices, vou are talking aboufS/ 
MR. PEARSALL: Yes. 




THE COURT: I think it is not guite so dear here. 
MR. PEARSALL: The rule works this wav, vour 
Honor: if the economic transaction is intelligihle in itself 
and is itself not violative of law, which is the granting of 
syndication rights — there is nothing unlawful about the 
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granting of syndication riqhts. '-That happens here, your 
Uonor, is that there is an allegation that CBS, by reason 
of its market position, its power with respect to the entire 
industry, has been able to exercise restraint in this 
particular situation, and there is no violation here on 
the contract provision without proof of the entire mono¬ 
polization situation. 

TIfECDURT: You can have a tie-in without complete 
proof of monopolization, I would think. 

MR. PEARSALL: Your Honor, 1 understand about tie- 
ins, and I suppose that if proof could be established here 
that this has in fact occurred, then nossiblv there \/ould 
be a prcblem on the face of this agreement, but in terms 
of the record as it now stands, we are dealing with a 
complete hypothetical that has been forward Jv* defendant. 

It would appear to me the basis of the claim here i3 that 
CBS has had a practice — 

THF COURT: I am coming back tc ask von a question 

t 

again: why do you object to having CBS in the case? 

MR. PEARSALL: We want to be in as simple a contrac 
case as we can get. We don’t want to have to contend with 
a lot cf complexity. Viacom does not want to go to the 
additional expense of litigating a more complicated pro¬ 
cedure. We could see no reason, when we decided who we 
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would sue, why we would sue CBS — 

THE COURT: CBS, if vou call it a stakeholder, 

has to know whom to give the negative to to make copies. 

• MR. PEARSALL: Your judgment will resolve that. 

THE COURT: They can say, "Tandem is enjoined, 
but we are not going to give Viacom a thing." 

MR. PEARSALL: We don’t make a claim against 
CBS, your Honor. This is a pure hypothesis, a speculation. 

THE COURT: It is e common thing that happens whon 
you have an exclusive license agreement. where vou 

have a licensor and an exclusive license and a third party 
claims a right to the sane license, then it seems to me 
that the plaintiff has to determine that the stakeholder 
or the licensor or the assignor is an indispensable party. 

MR. PEARSALL: Were the proof in this case to sho* 

that CBS needed to be bound, there is no question but that 
your Honor has power under Rule 65(d), to bind anybody found 
to be in concert with the person who is to be restrained. 

Rule 65(d) on its face so provides, but I am saying this is 
not a necessary position to take because as a practical 
matter CBS has made no claim with respect to the property 
as stakeholder.. has not contended in any way ihat if Viacom's 
rights versus Tandem's riahts r.re established that it will 
continue to refuse — * 
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THE COURT: You are making an argument that thev 
should be realigned as a plaintiff, and I agree with that, 

I think. I would be inclined to sav that CBS is a proper 
party plaintiff here and it would not defeat diversity, but 
I can* tbring then in and if you don't want to do it, I ai*y 
have to dismiss you. 

HR. PEARSALL: We don't consider then in- 
dispensHe — 

THE COURT: It is what I consider, not what you 

consider. 

MR. PEARSALL: If you consider them indisnensable 
in these circumstances, we will bring them in and ask that 
they be aligned as a party olaintiff. 

THE COURT: I will hear from CBS. Are they here? 

MR. GLEASON: I an reallv hare at the nresent 

moment on another mattter and only because your Honor asked 
me to stay around — 

THE COURT: That is why I asked you to stay around. 

MR. GLEASON: I am not sure I am in a position to 
respond to the questions put. 

THE COURT: You can go to the phone, but I want to 
ask you: does C3S have any objection to being joined as a 
partv nla.intiff in this action provided that if it doesn't 
^ ec l like doing anything or spending any money, it doesn't 
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2 I 

have to 7 

I 

3 1 

MR. GLEASON: I think CBS, as best I can tell. 


4 

wouldprefer with respect to this matter and every other 


5 

matter, 'to stay out of litigation. 


6 

THE COURT: First vou sav vou are not prepared. 


7 

vou came on another matter, and then you give me an answer 

1 

8 

without using the telephone,as I 3 uqgesfced, and I don't 

I 

9 

appreciate it. 


10 

MR. GLEASON: It is iw understanding as to CBS — 


11 

THE COURT: Your understanding is unimportant to 


12 

me if vou have no authority. Go out and make a phone call. 

I 

13 

try to explain the situation,and Iwill no into the back 

1 

14 

room and read the brief that has been given to me on in- 


15 

» 

dispensable parties. 


16 

' MR. PEARSALL: May I as?c one further point, your 

■ 

17 

Honor? It is my understanding of the law that even if 

• 

18 

• 

j CBS is unwilling to appear voluntarilv as a plaintiff in 


19 

this matter, Viacom can beino CBS in as an involuntarv 


20 

defendant and your Honor — < 


21 

THE COURT: There is no doubt about it. I want to 

• 

22 

proceed today and if they agree todav — you might explain 


23 

• 

that too, that whether they like it or not they can be sub- 

• 

34 

! poened aid served, and everything else. The question simply 


25 

is in order to expedite the hearing would thoy be willing to 

« 
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1 

j 


enter an appearance today* If not, then I vrill have to 9ay J 
the marshal will go out and serve them and they will be here 
anyhow. 

| 

I will give you ten minutesar so and come back. 1 

MU. COULD: Your Honor, Mr. Pearsall said they . 

i 

dropped one count. Which count was it? j 


ft 

9 

10 

11 

12 

13 

14 



MK. PEARSALL: 4. 

THE COURT: Well, you discuss that with them. 
You don't need me for that. 

(Recess.) 
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2 

THE COURT: Is Mr. Gleason ready to report? 

• 

3 

Did he come back? 


4 

MR. PEARSALL: I will check him, your Honor. 

‘ 

5 

• 

« 

Be is still on the telephone, your Honor, but he says that 


6 

i 

1 

he is coming right away. 


1. 

7' 

THE COURT: All right. 

4 

a 

Do you want to make an anticipatory argument. 


9 

Mr. Gould, if I decide, as I indicate I probably will, to 


10 

realign CBS as the plaintiff? 


ir 

MR. GOULD: Well, your Honor has virtually 


12 

anticipated most of what I have to say. But there is one 


13 

i 

other aspect. 


m; 

THE COURT: I mean, do you object to their 


15 

realignment as a plaintiff? It is really a gag in a sense. 


16 

The question is, do you want to be in a federal court 


17 

or do you want to be ir. a state court? 


18' 

MR.GOULD: I object to that. I think it is 


19' 

1 

an artificial treatment of it. I do object to their 


20 

being reassigned as a pldntiff. I think they are 


21“ 

really defendants in the case. 

« 

22 

1 

THE COURT: The question is really, do you 


22l 

• 

to be in a federal court or would you rather be in a state 

• 

24 

court? 

j i 

25 

MR. GOUld. I do not want to confer 
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jurisdiction on this court. 


THE COURT: You cannot confer jurisdiction. 
HR. GOULD: But this is a way of doing it. 


yo »zx Honor. 


THE COURT: Of course it is, and properly so. 


unless you can show me it is not proper. 


in it. 


HR. GOULD: I am not suggesting any impropriety 


THE COURT: No, no. 


MR. GOULD: I will not conse.*nt to it. 


THE COURT: All right. You do not consent. 
But you have got to give me a reason — 


MR. GOULD: I just wane to add one thing 

in response to what Mr. Pearsall says. 

THE COURT: Let us hear from Hr. Gleason 

first. It may save some time. 

MR. GLEASON: Your lonor, to answer the 
question directly, as to whether or not CBS would like 
to be a party — 

THE COURT: Not if they would like to be. 

MR. GLEASON: The answer is no. However, 

in light of the litigation, CBS is willing to deliver the 


tapes ana whatever other properties are involved in the 
matter to whomever the Court decides is entitled to them. 
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We find ourselves somewhat as a stakeholder in 
the Matter* We do not see how we have much to gain one 
way or the other and think that by so doing we can avoid 
the need of becoming involved in some serious questions and 
yet give relief to the parties that are before the Court. 

THE COURT: Well, let me make another suggestion 
then: I think that as far as domestic syndication is 

concerned, we /re obviously not going to have to plow throughj 
a hot summer worrying about that, since All in the Family 
is doing so well on network. So you only have a problem, 
as I see it — and if I am wrong, correct me as I go along 
— on foreign rights. Is that right ? 

MR. PEARSALL: That is in fact the most 

immediate problem. S 


THE COURT: It is the only immediate problem. 
MR. PEARSALL: It is not necessarily the 
only immediate problem, but is certainly the most immed¬ 
iate problem. 


THE COURT: Why? 

MR. PEARSALL: I am informed by my people 

that the show has now been on the air sufficiently long 

so that there are enough episodes collected so that it can 
be pre-sold, which is a system of selling to domestic 


stations subject to release at a future date when the show 
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goes of£ the air.~ This is the way in which both the 


syndicator and the stations can make a judgment today about 


vhat the market value is going to be in the future. Maybe 


today'8. price is better than then. 


THE COURT: What I was going to suggest is this: 


1 think this is a case, as I look at it, that really requires 


the full treatment, in a sense, and 1 should think that undei 


the rules which permit a joinder of the temporary injunction,] 


the preliminary injunction and the final injunction, that 


should be done. 


My suggestion would be that since nothing 


is burning here, I really do not see anything burning. 


that the whole thing should be put over to September, 


the standstill agreement that nobody does anything about 


foreign or domestic. Domestic, I think, will fall by the 


wayside, anyhow. 


As to foreign, I do not know what is so hot 


about this thing that the moneh of August is r oing to make 


or break either side. 


MR. PEARSALL: Your Honor, we have brought a 


witness in last night from London to explain that exact 


fact to you today. He has to go back tonight because he 


has had a long-standing appointment to have a cast removed 


in London by his surgeon tomorrow. He wants to keep that 
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appointment. He la in the courtroom today. 

THE COURT: You soulnd like a litigator. 

I want to talk to a businessman for the moment. 

MR.PEARSALL: He is a businessman and can 
tell you the problem. 

THE COURT: Where is he? Bring him over. 

MR. PEARSALL: Hr. Karshan. 

THE COURT: You can cwear the witness and I will 
take this out of orderin case we proceed. 

II 0 W A K D K A R S H A N, called as a witness by the 

plaintiff, being first duly sworn, testified as 
follows: 

THE COURT: Now, address youreelf to thi 3 
limited subject that I asked you about, if you will. 

THE WITNESS: Yes. 

Your Honor, we have been selling All in the 
Family in Europe. 

THE COURT* Who is ,, wa ,, 7 

THE WITNESS: Viacom — well, there are two 
companies involved. 

THE COURT: Whom do you work for? 

THE WITNESS: I work for Viaccn International, 
Limited and Viacom S.A. One is a United Kingdom corpor¬ 
ation, and one is a Swiss corporation. 
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T..C COURT: Of All In The Family? 
MR. COULD: All 7n The Family. 

THE COURT: Give me Europe. 


MR. GOULD*. They sole 1 . $4400 in Europe; $79,000 


in England. 


They said that they made $16,000 on it. 


They had a loss in certain dx«.c.s, and they said that the 
total amount due to the producer was $17,000. 


loss? 


What is all this stuff about, this huge economic 


THE WITNESS: That's not what I'm saying. If 


I could just finish this addition, I will give you the 
figures. It will b« an approximation. 

MR. GOULD: Carft v/2 just get him to verify this? 
These are his figures. That's what I am reading from. 

THE WITNESS: I have approximately, give or take 
$10,000, $140,000 in my area. 

THE COURT: All right. He probably knows. All 
right. I will accent his figures. 


You may s tap down. 


(Witness excused.) 


out ~ 


MR. PEARSALL: Your honor, I just want to point 


THE COURT: No, I am going to address myself to 


the indispensiie party. 
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This is a case in which the plaintiff Viacom 
is a successor to one of the CDS affiliates that was engaged 
in distribution and syndication of television profeat.. 
Viacom came into being as a result of a soinoff to the share¬ 
holders of CBS. CBS assisted to Viacom its foreign 
syndication and its domestic syndication rights, which it 
had for programs already in bsing, with the addition of 

programs that would be shown cn the 1970-1971, 1971-J.972, 

I believe, programs. 

All In The Family was purchased by Tandem 
Productions, the defendant, from someffiglish owners of a 
television series, and after failing to sell It by means of 
a pilot to ABC, it was successful in selling it to CBS. 

Apparently the oral arrangement, reflected in a memorandum, 
was some time* in June of 1970. 

Thereafter, the Federal Communications Commission 

barred domestic syndication by networks from September 1, 

1971, and subsequently, as I recall, it extended to October 1, 
1971 — 


rn. PEARSALL: Your Honor, a footnote. The Second 
Circuit, in the Mansfield case, stayed the effective date of 

the financial interest rule until 30 days following the mandate 
coining r *n» The mandate came dewa on June 2", 1971, 

end the financial interest rule took effect on July 


-JL'TMtRN J:STT'!«*r CuuKT REPORT i:R 3 

Jkiti r» St \c it court House 

Foley SQW'F, -Y., MY. «X<J 7 TELEPHONE GOrtianp *4580 


1 












r 

hp3 


i 


Hearing, July 23, 1973 


53 a 


35 


1371. 

THE COURT: I an not trying to cover the whole 
thing, I am just trving to give the framework. 

MR. PEARSALL: All right. 

THE COURT: Subsequently, it was provided that 
there was a stay of certain matters affectinno financial 
interest. Be that as it nay, the CBS decided, contrary to 
the opposition that was voiced by NBC and A3C in the PCC, 
to spinoff these rights, as Ihave indicated, in an existing 
contract and in certain forthcoming tele.vision programs. 

Let me say parenthantically that the Federal 
Communications Commission oporeved the spinoff, recognizing 
exactly what CBS was trying to do, and Viacom then became a 
viable entity in ito own. Purportedly also being the assignee! 
of the rights of CBS in all of these foreign syndication 
andcbmeRtic syndication rights. 

Thereafter, Viacom apparently began to exercise 
its rights in foreign distribution, apparently without any 
protest by Tandem as far as we can £>.ssune fer the moment. 

There did come a time, however, when apparently 
CBS suggested that Tandem and Viacom get together to see 
if they could formulate a basij of agreement for the exploita¬ 
tion of these rights. I cannot say whether that involved 

merely foreign syndication, foreign distribution, or whether 
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it^also involved domestic syndication, but it is not im¬ 
portant. The point is that there resulted from these 
negotiations an impasse so that Tandem book the nonition 
that it still owned the syndication rights; and that, for 
one reason or another, CBS had no distribution rights in 
domestic syndication or, .indeed, in foreign syndication. 

The impasse resulted apparently from CBS oecoming frightened 
or desirous of cottoning to cne of its be3t producers. 

Tandem. 

In any event, it seems undisputed that CBS there¬ 
upon refused to surrender tfcs negatives and the tapes which 
were required for the making of 16 mil lima ter prints and 
tapes necessary for television broadcasts. 

It is obvious that Viacom is unable to fulfill 
its obligation because cf th® attitude of CBS. It is also 
obvious that all that Viccom has are rights which derive from 

CBS. 

I, therefore, rust face the problem raised by 
Tandem as to whether or not — and I do not like the label 
myself — as to v/hether or net CBS is an indispensable parry 

to the action. 

In order to be practical , we have to concede at the 
outset that if CBS is a necessary party and becomes a party 
defendant, there will bt e lick of diversity of citizenship. 
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I will pause here to ask, is there any counsel who 


denies that or wishes to challenge that statement? 
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Accordingly, if CBS is not a party, we must face 


the question of whether the Court should determine rhat the 
case should not proceed. CBS has been asked this morning 
whether or not it would be willing to cone in as a party 
plaintiff. I am of the belief, and this is putting the 
cart before the horse to some extent, that because of 
CBS having been or being the predecessor in interest of 
the plaintiff, holding in its hands the negatives, which 
are absolutely essential to the continuation of the business 
of the plaintiff, because CBS has a moral obligation as a 
contracting party to support the plaintiff, and because 
it has a mo ml obligation to its stockholders to the 
spinoff — for all these reasons, I think that properlv CBS 
should be aligned on the side of the plaintiff. 

However., since CBS is not a party, there is nothing 
I can do except to either dir-,ui3s the action or adjourn it 
so as to enable the plaintiff to serve CBS, which I think 
quite foolishly has refused to become a party to the action. 

The reasons why I think CDS is an indispensable 
party are essentially matters for my discussion since adding 

j 

I CBS as a party defendant world deprive this Court of juris¬ 


diction. 


I believe, in idle first place, that the judgment 


rendered would be ineffective unless CE£> J'.re required to 
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respond to it end t»at for the simple reason that this whole 
imoasse arises not from controversy so much between Viacom 
and Ihndom with respect to soliciting trade, but with respect 
to Viacom being in a difficult Tosition because it lust can't 
get product from CBS, and I think it is futile for this Court 
to assume a discretionary jurisdiction, even if it exists, 
to make a judgment or render a judg«nentwhich would not be 
effective with respect to the main problem. 

I must also take into account, although CBS apparent 
ly does not, that part of the defense of Tandem in this case, 
judging from its merr-randum of law, is that reqardless of 
the sanction of the Federal Cor.munieati.ons Commission, the 
original obtaining of distribution a,*.d foreign distribution 
rights, as well as domestic syrdication, was obtained illegally 
by CBS because of its market position as a strong network and 
because it was able to make ;his syndication right a tie-in 
with simple network license. 

I am not of course passing on the facts or validity 
of these defenses, or anything alse : e>:c?pt to indicate that 
in my judgment since Viacom has manv stockholders and CBS 
has many stockholders and th it the «mtir* li: 1 '" of Viacom 
may depend on such a determi:nation, which could affect all 
its rights as well as there in All in The Family, it is for 
all those reasons that I believe it would be futile.- wasteful 
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and dangerous to proceed with this case without the presence 


of CBS. 


1 therefore come to two alternatives. One is to 





adjourn the case to serve CBS today and make it a nominal 
pldntiff, and I am preoared to sign an order that it is 
realigned as a party plaintiff and to proceed with this 
case, or to recognize the following: one, that even 

though there may be some pre-selling of domestic syndication 
rights, as a practical matter there is no tremendous urgency 
about selling those rights slice the network broadcast is 
likely to continue through the next season, if not beyond. 

With respect to foreign syndication rights, if 
there is no competition with respect to All In The Fanilv 
by virtue of seme kind cf standstill agreement, either arrived 
at by the parties or imposed iv the Courts no great harm will 
come to anybody. 

I think it is quite common in clearance situations 
in foreign territories for controversies to arise and for 
broadcast licensees, broadcast exhibitors, and others, to 1 
recognize it is not always the fault of the distributor 
that he is unable loobtain the prints, provided that it is 
in good faith, that the difficulty is in goed faith. 

It sfsmn to me that this case i.» one which requires 
a certain amount of exposition. How much parol evidence 
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is admissible I cannot tell; whether any is admissible I 

« 

cannot tell. 

I therefore renew my suggestion that what ought 
to be done is to continue this standstill until September, 
at which time I would suggest the parties agree that a 
full trial be not only of the preliminary injunction but 
also of the perraanc-nt injunction, ani careful consideration 
can then be given, discovery can proceed in the interim, 
and I really don’t think that as a practical matter anybody 
will be the loser. Indeed, as far as the prestige of Viacom 
is concerned, I would sav that •'■•iiev can sav there is a hassle 
between themselves, CBS, and Tandemand that everybody has 
been restrained by the Court and that that is the reason 
why they may not be able to furnish prints and tapes. 

That I can*t enforce on the parties, I can merely 
suggest it. If you allvant to go in the hall and discuss 
it, it is all right with me. 

HR. GOULD: I don’t have to, your Honor. 

THE COURT: I will step inside for a minute. 

MR. GOULD: vrhat data would your Honor have in 
mind? T am asked that question. 

THE COUFT: That is a good gu.iSii.on, obviously. 


MR. GOUID: T-fe have the Judicial Conference the 


5th and 7th. 
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THE COURT: I would think around the 17th of 
that week. 


J 
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MR. PEARSALL: 'four Honor,just no I can talk to 


Mr. Gould about this thin<j meaningfully, may I inquire 


you would entertain the following amendment to the proposal 
you have made to counsel with respect to this standstill, 
and that is, that the parties stand still, with one 
exception, that the two coitects which are hanging fire 
and as to which the broadcasting companies are demanding 


the tapes, that those contracts, at least, be fulfilled.? 


MR. GOULDs 


I won't consent to that. 


COURT: You mean you want the tapes 

delivered to Holland? 

MR. PEARSALL: Yes, and to Finland, locates *'e 
feel that v/e will in fact, if we are forced to, renege or. 
those two contracts — 


THE COURT: 


Tandem loses too. 


MR. PEARSALL: Everybody loses. 

THE COURT: That is why, Mr. Gould, I don’t 


understand why you don’t ngree to that. 

MR. GOULD: liy clients won’t agree to it. vour 

Honor. V7e are not losing anything because we arm not 
getting anything. 

THE COURT: Why aren’1; ycu getting anything? 

MR. GOULD: If your Honor would look atttu 
numbers, you would see who.t is involved here is kind of * 
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MR. PEARSALL: Our client most certainly 

does not conside it funny at all, your Honor. 

THE COURT: How much do they get out of 
these Holland things? 


Holland. 


Honor.. 


fee. 


MR. GOULD: It i3 not broken down for 


THE COURT: How much does Tandem get — 

MR. GOULD: We get nothing out cfthis, your 


THE COURT: All they take is a distribution 


MR. GOULD: That is a question, your Honor. 


This whole atmosphere is that they have something precious 
and if we interfere — 

THE COURT: Let's not argue here. 

MR. GOULD: The whole ^unount in all of 

Europe, other than England, is $4400. 

MR. PEARSALL: I understand they won't do it, 
and after our discussion, your Honor, I will ask the Court 
to make that one exception from a standstill order which 
would be a temporary restraining order. What I would 
request, your Honor -- 

THE COURT: I have no authority to do that 
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without a hearing. 

MR. PEARSALL: You can issue a temporary 

restraining order• ‘ 

, THE COURT: I can, but I won’t, without a hearing. 

Your problem arose from your failing to serve CBS, otherwise 
we would have gone on today. If you want to take the 
other alternative, I have another injunction on tomorrow, 
which I hope will take only a day or so — serve CBS aid 
we can start on Wednesday. 

MR. GLEASON: Ycur Honor, with respect to the 

narrow question raised, CBS is certainly willing to deliver 
the tapes in question if the Court determines that it 
ought to. 

THE COURT: I can’t. Howoan I determine some¬ 
thing without evidence? 

MR. GLEASON: I think the suggestion was that 
there be a temporary restraining order — 

THE COURT: I said I think CBS is foolish; they 
have to come in. 

MR. GLEASON: I did hear that, your Hcner, 

and I would be happy to respond to them. 

THE COURT: Don’t respond, just report it. 

MR.PEARSALL: We will attempt to see what we cart 

agre e to. 

x 
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THE COURT: Serve CBS this afternoon end 

« 

all be back here Wednesday, ready to go. 

MR. FEARSALL: Fine. 

THE COURT: What about the man from England, 

is there anything you need him for? 

MR. PEARSALL: He was going to give a fuller- 
exposition about his irreparable injury and he feels ver f 

strongly on the credibility issue. He will have to go back 

% 

and we will do without him except to the extent wo have had 
him. 

MR. GOULD: I didn't have any cross examination 
of him. We can't have it one way. 

THE COURT: Let’s stipulate that when, as and 
if CBS is in the case, and I don't know how much acoordin? 
to Hoyle this is, this testimony will be introduced, the 
way you would have a deposition. Come back on the stand, 
Mr. Karshsn. Except for that, it is adjourned until 
Wednesday morning. 

MR. GOULD: I don't understand why this special 

treatment — 

THE COURT: lie lias to go back to England. 

MR. GOULD: All these people sitting 

here have to go to California and come back, your Honor. 

It doesn't cake any longer tc get from England than it dees 
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THE COURT: True. 

MR. GOULD: If we are going to try this, 

let'8 try it. 

THE COURT: I am taking into account his 
physical condition as well. 

HOWARD KARS HAN, resumed. 

CROSS EXAMINATION 
BY MR. GOULD: 

Q Mr. Karshan, I understand you are the person 
who is presently in charge of the selling of television 
syndicaqtion for Viacom in England and on the continent of 
Europe and the rest of the world? 

A That is correct. 

Q There is nobody else in Viacom that has more 
to do with that subject than you? 

MR. PEARSALL: Objection, your Honor. 

I don't belive the witness heard the "rest of the world". 

THE COURT: It is repetitious. There is no 

jury here. 

Q You are familiar, are you not, with the extent 

to which the syndication rights in All in the Family were 
sold by Viacom during the year 1972? 

A I am not quite sure I understand your question. 
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2 

THE COURT; He is asking you whether you know 

• 

3 

what went on. 

4 

THE WITNESS: In my area, yes. 

5 

Q Your area is England, Europe, Australia — 

6 

A No, it is not. 

• t 

i 

> 

Q Just England and Europe? 

& i 

A That is correct. 

*! 

Q Thenyou are familiar with those tv/o, area 3. 

TO 

and area 2? 

11 

A That is correct. 

a 

Q How much total — 

1 

13 

I 

A I gave to you already. 

14 

Q Well, indulge me. Through December 30, 1972, 

ft* m 

how much business did you do on Ail in the Family in 

•4 J 

England and Europe, gross? 

V? 

1* 

A The only figures I can give you right now is tivs 

X9 

• total gross I have done slice we have started to dis- 

YS 

i 

tribute the series. 

‘F* 

THE COURT; IIow much is that? 

r, 

* t 

THE WITNESS: Which I gave befora, which 

F 

| I think is $140,000. 

23 

THE COURT: Of that $140,000 during that 

2< 

same period, how much did you remit to CBS fcr Tandem? 

25 

THE WITNESS; The structure of the comp*.my j 
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is that we do not remit directly, we remit to our Hew York . 
office. So I can't answer that question. 

THE COURT: Is there anytody here from the 
Hew York office of Viacom? 

MR. PEARSALL: Mr. Block i3, but he is not 

an accountant, your Honor, and I am not 3ure the information 
he has — 

Q Have you ever s-.an this piece of paper, called 
All in the Family, statement of gross receipts and cost 
for the period ended December 30, 1972? 

A No. 

Q Never saw it before? 

A No. 

Q Do you supply figures from London to the 
Viacom office in New York? 

A Theses I do (indicating). 

Q You would recognize the figures in column 2, 
wouldn’t you? 

A Let me explain — 

Q Just answer yes or no. 

THE COURT: Let him explain it. 

A We do our bookkeeping on the basis of billing. 
For example, if we sell a series now and we do a booking 
now, for example, and the’client who w* sell to is 
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not to pay us until next year, that would not appear in tie 


figures. 


All I am — 

Do you understand what I said? 


Q Yes. 


we bill. 


THE COURT: You are or. a cash basis? 

THE WITNESS: Not a cash basis, it is when 


THE COURT: You don't put it on the books? 

THE WITNESS: It appears just in the booking 


receipt. 


Q The period of the greatest success for 
All In The Family was 1972, wv.sn't it? 

A I think All In The Family is very wall ac¬ 
cepted right now. 

Q But in 1972 it wa.v very well accepted? 

MR. PEAR.' ALL : 1 object to that, your Honor. 

THE COURT: I will allow it. 

Q It was a hot property in 1972? 

A Yes, and it is a hot property in 1973. 

Q Let's stay with 1972 for a minute. You know 
that all you did in England in 1972 was $79,000 gross 
receipt s? 

A ft is very difficult for me without my records 
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(Defendant's Exhibit A was marked for 

identification.) 

* THE WITNESS: Your Honor, I am not familiar 

with this, but can I comment as we go along? 

THE COURT* No. 

MR. PEARSALL: I object to this going into evi¬ 
dence. It has not been properly identified. This witness 
cannot identify it. 

THE COURT: Sustained. 

Q I just want your best recollection as to what 
the gross receipts were for All In The Family in England and 
the Continent, your areas, in 1972. 

A I can't give you that. 

THE COURT: I will sustain the objection on the 
ground tnat it is not the b»st evidence. He has given you 
what he can. 

MR. GOULD: He has not, your Honor, because he 
has records and he just didn't bring them. 

THE COURT: But the records are there, so what 
do you want? Get it from the Mew York people. 

MR. GOULD: When I get them from the New York 

* 

people, I am met with the fact that I am anticipating 
another witness and have not laid the proper foundation for 
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it. They asked for the privilege of putting the mem on 

t 

the stand out of order and then when I have to use the 
only document available from the New York office, I am 
met with a snivelling, technical objection because he has 
not seen it and I have not laid a foundation. 

I will object to his being called out of order 
and move to strike out his testimony on the ground that it 
is not possible to cross examine him on the basis of 
these objections. 

THE COURT: Motion denied. 

MR. GOULD: No further questions, your Honor. 

THE COURT: You may step down. 

(Witness excused.) 

THE COURT: X want to tell you that unless 

Mr. Gould stipulates, this witness won't be considered, 
because I said it would be treated as a deposition and you 
. may have to bring him back. 

MR. PIERSALL: We can't bring him back VJednesday 

your Honor. 

THE COURT: Not Wednesday, but some other time. 

I don't think he has testified to anything substantial. 

MR. PIERSALL: Your Honor, on direct 
examination this witness would have testified I think 
fairly completely concerning — 
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MR.'GOULD: I object to an offer of proof, 

your Uonor. I don’t care what he would have testified 
to and I don’t think your lloncr can take it on that basis. 

7 am irritated because of the objection to the piece of 
paper, your Honor. This piece of paper comes from their 
office, he knows what it is, the witness can be refreshed 
immediately as to v/hat it is, and there is no reason for 
technical objections of this kind in view of the fact that 
they asked the Court's indulgence to call the man out of 
turn. 

I don’t think it is gracious, proper, and I am 
not interested in what the witness would have testified 
to in these circumstances and I don't think the Court 
should be. 

MR. PEARSALL: This hearing was called on 

a preliminary injunction motion. One of the principal 
issues on that motion is the question of irreparable 
injury, not monetary damages, but irreparable injury. 

This witness is peculiary situated, your Honcr, to explain 
tothe Court exactly the respects in which tilings such as 
prestige, credibility, reputation, good will, investment 
in the building of a market ar.d all of these things will 
be affected if we do not luvve a preliminary injunction. 

This witness is not here as a bookkeeper to explain 
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COURT: I have no jurisdiction today, that is 


HR. PEARSALL: Hr. Oould knew tiii.s hearing was 


going .to he hold this mornino and had ample opportunity to 

* 

prepare cross-examination. 

THE COURT: I co net appreciate the attitude of 
either counsel in this Cc.se. I find it most offensive and 
I must say that. I think there should be more of a spirit cl 
cooperation. I •‘•Ji.-J.nk it is perfectly ridiculous you don't 

'•it... 

stipulate these things. X think Hr. Oou?.d is wrong in 
not stipulating that thi::' witeess's testimony can come for¬ 
ward, and I think you are wj.rng in urging objections to 
documents you know come from the New Ycrk office and I don't 
like to try a case in thc.t mstter. 

MR, PEARSALL: The basis of my objection is that 
this witeess is being confro* ted with something he knows 
nothing about. 

THE COURT: I sustained it because I had to, but 
i don't think it is desirable. 

T am saving this witness’s testimony is no part cf 
the record, that it may be deemed a deposition which may be 
admissible on stimulation or, 1 surpose, may be admissible 
on the rare of Tandem ac an admission, if there is any 
admission it wishes to use, but I am hopeful there will 
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54 


be a stipulation and that it ought to be arrived at very 
promptly so that this gentleman will ];now whether or not 
he has to come back. 

MR.GOULD: ' If your Honor ol.eases, I have 
indicated to the Court that I am prepared to continue the 
existing stipulation and order, which is the standstill 
agreement in its existing form, ponding a trial of the case 
on September 17 o l* such other date as vour Honor feels — 
THE COURT: I think it would be gracious, and 
maybe this should be off the record — 

(Discussion off the record.) 

MR. GCULD: I am oreoared to recommend to mv client 
your Honor, tfiat we consent to an extension of the stipule tio 
and order, the copy of which is undated, bv the wav — I 

wa3 not in the case at the tire — 

MR. PEARSALL: 1> was so ordered July 0, 1973. 

MR. GOULD: The scinulation and order dated July 9, 
1973, I undertake to recommend to the client that we extend 
all of the provisions of that order at least until the trial 

date fixed bv vour Honor and then of course subiect to the 

further order of the Court or further stipulation of tha 
parties. T am prepared to recommend to the client that 
on delivery to us of Xerox or reproduc»d conies of exiatino 
agreements for the sale of All In The Family in Holland 
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and Finland — I think those ara the tvio countries about 


which thev v;ere concerned — that with rssoect to those, 
oending the further order of the Court in the circumstances, 
we will authorize CDS to deliver to Viaccm the tanes 
necessary for the nerformance of the obligations of 
Viacom with respect to its contracts fcr distribution in 
those two countries — existing contracts, not new 
obligations. 

TI!E COURT: Is that agree ah I e : \ 

I 

MR. PEARSALL: Per'ectlv agreeable. 

TPE COURT: To make that, clearer, it is under¬ 
stood that neither nartv wil l offer or tell Ml In Tne Family 
any place in the world, including the United States, just as 

1 

broad as that. 

HR. GOULD: I think that is in hare, vour Honor. j 


THE COURT: It is ^11 included. 

HR. GLEASON: Your Honor, may I inquire of Mr. 


Gould whether or not when he 3aid tapes he included whatexnr 

t 

else was normally distributed by CHS? j 

T1R. GOULD: Sure, tames or icels or whatever they 

t 

I 

need. 

i 

MR. PEARSALL: It is pointed out to mo something f 
which £ misunderstood to be a commi ; merit was a commitment to 

» 

recommend to his client > 
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MR. GOULD: I art coinq to talk to him, 1 r. I an 
given a chance to talk to him. 

■ Tlir COURT: Thin is arecommendation by Mr. Gould 
which he stated on the record, which, however, he must get 
the answer to bv, let's sav, tomorrow noon, at the latest, 
because we have to then determine whether we go toward on 
Wednesday morning, and I expect counsel to he here on Wed¬ 
nesday. 

MR. GOULD: There may bo somebody in the room 

who can give ne die answer right row, but I have to have a 
chance to ask him about it. 

THR COURT: If vovi do it now, it is better. 

MR. GOULD: Tt will iu^t teke me a minute. 

(Pause.) 

TITO COURT: Mr. Gleason, I think in the meantime 
vou should find out whether you have permission- to accent 
service for cns, or do vou want them to be served un-town? 

MR. GLEASON A3 between the service of our firm and 
service of CBS uptown, I don't think we would want to draw a 
distinction. 

THE COURT: It is much easier for them to give vou 
a summons and complaint, but I don't want to force you. 

If you do not have authority, don't do it. 

MR. GLEASON: I would prefer not to deal with the 
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present case except as previously stated. 

MR. PEARSALL: I an sure I car? find out where to 
effect service, vour Honor. 

. With resnect to the service of the connlaint, 
your Honor, mav I present to your Honor shortly after this 
proceeding an order designating a special process server 
so that we don't have to hare the marshal serve ther? 

THE COURT: Yes. I an hoping even more that 

Craveth would accept service, and then he wouldn't even need | 

[ 

that. 

MR. COULD: All right, provided we get the con- ' 

i 

tracts, if they show under the contracts — and there is one 
other thing — 


THE COURT: 
thev are here. 


They can’t get vou the contracts unless:j 


MR. COULD: They can get it from Switzerland, 


your Honor. 


THE COURT: Yoivnn't get it by Wednesday morning 

then. 

MR, PEARSALL: I: we can have- an agreement right 


now which is subject to the one condition only that I provide 
the contracts, I an agreeable to ncJcir.g that. 

THE COURT: T an sure it ic in good faith on both 
sides and ?: am willing to uq it that wav. I will set it 
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*own for September 17 and I will try to have the clerk let 

• j 

you know if it is coming along or not, because I have a . j 

case that week that may break. 

• MR. COULD: Mr. Shelton asks the question whether 
they are going to serve CHS. 

MR PEAESAEL: We will serve them today. 

MR. SHELTON: 1 take it your Honor will be 
presented with an order, with an alias summons, or an 
additional summons joining CSS as a part}? 

THE COURT: A supplemental summons. I have indicated 
already that unless somebody convinces me to the contrary, 

I am going to realign CBS as a plaintiff. 

MR. SHELTON: Your Honor has not ruled on that 
definitely yet. 


THE COURT: No. You could persuade ma. It will 
take a little persuasion, but it is possible. 

I am going away on the 31st of July and if CBS has 
any application, you better make it -pronto. 

MR. OI.EASON: We will keep that in mind. 

THE COURT: I think it is to vour advantage to be 

in it. 

Anything further^ This case is adrjouned, subject 

to the stipulation, until the 17th of September. 

MR. PEARSALL: Thank you, your Honor. 

MR. OOULD: Thank you, your Honor. 
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THE CLERK: Viacom v. Tandem Productions, Inc. 

THE COURT: Is everybody hare? is anybody missing?! 

» 

MR. PEARSALL: I think everybody is here, your 

Honor. 

THE COURT: Is Mr. Gould coming? 

MR. SHELTON: No, your Honor, Mr. Could is not in 

town. 

MR„ RIFIOND: Your Honor, i requested a brief 

I 

audience and i hope it has not turned into more of a pro¬ 
duction thar .vae planned, because while I am uncertain that 
I am properly here at cha moment, for the reasons spelled 
ouc in fir. Gould’s letter to the Court, it is not at ail 
clear we have been served in this case, but it did seera to 
nw in light o£ the press of time, the early trial date set, 

I 3hould not sit oack ami wait for the formalities to be 
resolved ant. ought to call to the Court°s attention the vary 
serious problem v;o have with tha proposed order submitted 
by Viacom, wnich was on your calendar on Friday. 

That order recites that we, c*33, should be realign®c 

as a party plaintiff in this action because CBS 0 interests 
are identical to those of Viacom. 


that. 


Tho COURT: Well, I v!ouldii“t -sign an order like 


^^1I.IND: The point i. would like to convey and 
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that.I would like to suggest as a solution to the complicate 
problems that have arisen, is that CBS has no interest 
whatever in this litigation. 

THE COURT: That is what you say. 

MR. RIFKIND: I 3ay that, indeed, and I can expin. 

that, I think, in one minute. 

CBS, in responds to the rules promulgated by the 
Federal Communications Commission sona time ago, undertook 

I 

to get out of the syndication business altogether, as we 
were required to ^o. In preparation for the effective date 
of that set of rules, we conveyed to Viacom, then a wholly 
owned corporation, a quit—claim deed, without warranties, 
without guarantees, without covenants. 


THE COliHT: How can you quit-claim a part of a 


copyright? 


HR. RIFKIND: Wo quit-claimed the syndication 


rights. 


THE COOVT: But hov can you do that? You retains 

the network rights' and therefore you retained a license and 
you gave a sublicense, but not a sublicense of the whole, 
a sub’ieonse of part. 

MR. F.lFKriD: Your Honor, all we said to them is, 
Whatever syndication righto wa have — 

THE COURT: We havfl? 
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MR. RIFKIND: Whatever syndication rights we have.. 

and we do not assure them we have any, but whatever we hav*v 
in a whole library of programs, specified and unspecified, 
"They are yours," and then we spin Viacom off. 

THE COURT: Retaining, however, a part of the 

license you had from Tandem. 

MR. RlFKIiSTO: We retained the network rights, 

that is correct. 

It se 2 ras to us, your Honor, that since, while 
we wish Viacom, if Viacom is very successful in the syn¬ 
dication of All In The- Family, it nakes no difference to 
us, and if All In The ranily is never syndicated, it makes 
no difference to us. 

THE COURT: £on°t you feel a moral obligation 


to support your grant? 

KR. RIFKISO: I must say, moral obligations — 

^HS COURT: We v;ill come, to the equit^i e later. 
IIP.. PIFKIM) ? I think in the peculiar circum¬ 
stances of this particular transaction, your Honor, we do 
not feel rny overriding obligation* to do anything. We 
in trod -ced ^ir.com to Tmdem and said, "You work it out. 

We are not in t’lis bi.-3in.ccs any more," 

THE COURT: Well, you did that much later. Are 

i 

you familiar with the independent Wireless v. RCA case, 269 

•-CLn.cifr- Dinner cxtu 

United Svatss Court , 


Tr ■ UA. IO . f'l 1C • < .kl-. /- 
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U.S.? 

MR. Rl"KltJD: i am afraid not. 

THE COURT: I would recommend that the Cravath firm 
read that case, in their representation of CBS. 1 could rea< 
it entirely wrong, but I think I read it right. What Chief 
Justice Taft said there was that where a copyright is in¬ 
volved — in that case it was a patent, but I think it is 
the sane thing — where you have divisible rights, some of 
which are retained and others of which are granted to an 
exclusive licensee, there can’t be any federal jurisdiction, 
obviously, based cn the patent grant or the copyright grant 
because the suit, on hypothesis, is under contract. Neverthe 
leas, it is tha duty of the grantor to vindicate and support 
the title of his grantee, the exclusive licensee, who got 
less than the whole but gst part of what he derived from 
the grantor, it being therefore the grantor # s duty to permit 
him to sue in the name of the grantor, for example, and he 
may be raace an Involuntary plaintiff because equity recognizes 
that he hns an obligation to defend the title of the grantee,. 
That is what I think is relevant to this case and i would 
like tc hear you on that subject. 

i»„ :aFKBE>: r?e 11, ycur Honor.- I am obliged to 
you for pointing that out tc rrn. i still think tnat as a 
practical natter we have -cry little to contribute to the 

sxr. HERN DISTRICT COURT RE-ORTERS 
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case. There are cases, no doubt, where we will have to 
litigate some of.the questions that may arise in this but 
my client feels quite strongly that in a case in which 


there is nothing we can win, no matter what the outcome, 
they are very reluctant to engage in tho costs and expenses 
of litigation. 


COURT: That is exactly ibe point, nobody 
says you have to do anything, you just have to be here. 

Of course, a:i the Supreme Court has said., even if you don't 
come, you will be bound, having been given notice of the sui 
This is going to be res judicata against you no matter what 
you do and you lose nothing by coming in. 

MR. RIPKIHD: Perhaps I could suggest an alternative 
solution, your Honor, it seems to roe CBS does have certain 
properties in its possession 'that are necessary to carry on 
the business of syndication* Those are the properties which 
Tandem instructed us no longer to deliver to Viacom and 
which we had been holding for tho resolution of this question 
It would seem to me, in these circumstances, that the 
solution to our problem lies along the line of interpleader 
and what I would propone, with your Honor's consent, is to 
be bound by, to submit an order binding CBS to hold all those 
properties necessary for the syndication of All in The 
Family subi i;rfc to the further order of the c^urt and direct ini 
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Viacom and Tandem to interplead their claims with respect 
to those properties. 

THE COURT* Well, is that fair to Viacom? You gavs 
them a grant and why are you suddenly a stakeholder? You 
are an assignor. 

The reason I raise this thing i 3 that other 
federal judges have commented on this — there is a case I ■■ 
think Judge Kennedy had in Brooklyn — where because of j 
the commercial relationship that is going on between, let°s 

i 

say, CBS and Tandem, the court should be very circumspect 

i 

about permitting an abdication of the function of CBS and 
protecting its licensee 0 Just because you find it more to 
your commercial advantage to be neutral doesn°t allow you 
necessarily to be that. 

r 

MR„ RTFKIHD: I take it Viacom has not expressed ( 

t 

great concern as to whether we are present or not. They j 

were et the outset quite content that they proceed without us .i 

/ 

TFS COURT: And the defendant quite properly 
raised the question of a necessary party. 

MR. RIFKIKD* I.t doesn°t appear, your Honor, 
that Viacom 0 a very able counsel have thought that we were 

i 

abdicating on any respor ' ibilities we had to Viaco.a. 

TKF COURT: They vere obviously afraid that they 
would loee federal jurisdiction. 
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MR. RlFKlNDx But there is state jurisdiction 
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.THE COURTi It doesn't mean anything in the 
business sense, it means they may have misread the statute, 
or maybe i did, but they think CBS is a necessary party. 

If you want to do it by interpleader, j: don't know why any¬ 
one would object to that, except me. i think now they 
have served you, you have notice, it is going to be res 
judicata against CBS, if my guess is right, and I think the 
matter ought to proceed. 

It seems to me it is a lot of. dancing around here: 
Do you vuit federal jurisdiction or do you not? I believe 
there is federal jurisdiction here properly without collusioi 
by realignment of the parties, if somebody thinks it will 
make it more difficult for Viacom — is CBS amenable to 
suit in California? I suppose they are* 

I® o RIPKIKD* Undoubtedly. 

THE COURT: I suppose somebody wants Hughes, 

Hubbard & Reed to hire California counsel and go to the 

California state court. 

MR„ RIFKIND: They have a resident partner in 

California. 

TJE COURTi Is Tender suable in New York? 

&R. SHEl/TCtf: I think there is a question about 
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it # your Honor. They are not authorized to do business 
here nor have we any office here. 

the COURT* l would doubt there is a clear case 
of New.York State jurisdiction. 

MR. PEARSALL* Your Honor, we rely upon the long- 
arm statute, since this deal was negotiated in New York and 

<md«r the authorities I think it is quite clear jurisdiction! 
is in New York. 

THE COURT: I suppose you can argue that. 

MR. RIFKIND: I must say, your Honor, that if 

Tandem is serious in raising a wide variety or rather com¬ 
plicated antitrust issues, which would be binding in their 
resolution on CBS, I don’t think I can be prepared to try 
those issues a month from now or a month and a half from now. 

the COURT: You may not be able to try the issues,, 
but you may very well be able to make a motion based on 
Bruce’s Juices and other cases like that — I am not pasting 
on this in advance, but it seems obviou* there is a legal 
question nere aa to whether Tandem can raise the antitrust 
defenses after accepting the benefits o’ the network contract. 

MR. RIFKIND* If tbofissues are not to be liti¬ 
gated, and that would se>rm to me the more likely outcome, 
all the more reason why having CBS aboard really doesn’t 
contribute anything to tha resolution of die action. 
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I would like to submit the proposition, and 
I can hand up a proposed order, which will accomplish 
just what I say — 

THE COURT: Wall, what is yoar order? Let me 

see it, 

(Document handed to the Court.) 

THE COURT: Your interpleader does not strike 
out the defense Tandem has <j o3en to assert, with respect 
to the invalidity of the transfer from Tnndemn to CBS of 
syndication rights. Their claim is, in short, that even 
before the Federal Communications Commission acted that 

j 

as a matter of antitrust law. under the Sherman Act, there j 
was a go feet in the sense that the contract represented 
a tie-in by a monopolist. 

Therefore, it isn°t merely giving the prints and ! 
for me to decide in the abstract that it is a question 
of antitrust law which casts doubt on the very title of 

CBS in the first place, without its presence, seems to me 
unwise. 

MR. RIFKIND: I do not understand that Tandem 

is now ruggefting that the network rights, which we did 

obtain — 

THE COURT: Then you are in a position where 

t 

you fool your stockholders when you have the spinoff by 

SOUTHERN DISTRICT rCURT REPORTERS 
united States court House 

Fui-fcY Square, N.Y., my. 10007 r elephow : cortland 7-000 
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2l 

pretending to give then rights which you had iliegally 


3 

Obtained Without revealing it and you night even get in 


4 

trouble on your proxy statoment. 


5 

MR. RIPKINDi All we conveyed wes whatever 


* 

w. tad lawfully obtained. „ the Tandem-CBS agreement 


7 

b3 8 

is void, then 1 don't know the rights. 

• 

o 

the COURTt When you said everything, you also 


y 

said including the 1971-1972 network broadcast season. 


10 

11 

12 

13 

and specifically mentioned All r„ Family- 


MR. R1FKIND: The wording of that agreement is. 


"That w. conveyed CBS' rights with respect to the program.,- 
“CES assigns, transfers and convey, to Viacom hereunder 

- 

16 

a quit-claim of whatever right, to exercise syndication 


fights CBS may have in the programs, and CBS hereunder 


17 

makes no warranty, express or implied representation, or 


18 

19 

20 

covenant of any nature whatsoever with respect to any right 

to exercise syndication rights which CBS may have in the 
programs." 


21 

THS COURT, But you are dea ling with yourself 


mk 1 

22 

at tnat point. When you created the spinoff ~ 


23 

MR, RIPKIND, These sjrean»nts were meticulously 


24 

and elaborately reviewed by the uc for compliance with 


25 

their orders and by the Ninth Circuit In ancillary liti¬ 


1 

gation. 
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THE COURT* I ant trying to nay the purpose of 
it was quite different# it was to indicate that there was 
no residual right remaining in CBS and that therefor* the 
spinoff was in strict accordance with the rule of the FCC. 
That is what the whole thing was all about and that is why 
there was a divestment order by the principal stockholders., 
rjj. RlFKIKD: It was# in addition, to make it 

perfectly clear that v;e were not «>nt< ring into any guarantc 
as to the nature and s instance of thoce rights because we 
didn t want to find ourselves in precisely this situation. 

THE COURT: I thought I had disposed of this 
matter last weak, at least for the month of August, and 
now I find it rearing its ugly head again and I don’t 
understand what is so urgent about determining whether or 
not CEO i~ a party. I ta'ce it there has only been a 
summons so ::ar , there has to be an amended complaint, and 
then it becomes sub judica, if you want to make a motion. 

Ilk* RIFKIUD* I was under the impression that 
he was hastening towards trial in early September. 

TE COURT: I said, the 17t.‘i of September# and 

it is a temporary injunction and I don’t think six weeks 
is a vory *hort time for the preparation of a temporary 


injunction 


rr*o PIFKIND: I .’rpoae the difficulty between 
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me and my friends at Viacom is that I am in no rush about 

this but they are in a hurry. if it can await further 

consideration on motion properly made, i am content with 

that. 

THE COURT: It is a very difficult question, 
not an easy one, and as I say, you have conflicting 
arguments here. 

I am persuaded by the fact that despite your 
disclaimer of warranty, although I must say the other 
cases I know have never considered that subject, that you 
are talking of a licensing by sublicense of a license 
granted by the copyright owner, which is a typical case, 
it seems to me, of an impleading on a realignment of the 
grantor, the transferor of the sublicanse. 

I rely on the fact that there is <n equitaHe 
duty, and in New York law there is actually a duty morally 
to support a grant, and you know that. You must do every¬ 
thing possible to maximize the benefit: that is received 
by the licensee or the transferee. 

MR. RjFKItro* My friends at Viacom have never 
called on us to join. 

tHE COJRT* i don^t think they did it right, 
with all due re~pect. 

MR. RIFKIND: by friends at Tandem have never 
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suggested that any other aspect of the agreement between j 
Tandem and CBS wag infected or tainted.. That is, they have , 
never suggested we do not have an agreement for the network 
broadcast. 


THE COURT: That i.3 where Bruce°s Juices cones ini 

On the one hand, you can°t 3ay, “I am coing togst the benefit 
of having an exploitation on a television network and, at 
the same time, I am going to claim antitrust violations by 
tie-in of domestic syndication." 

Again I repeat, I am not passing on it in advance, 
because i don t know all the law, but it strikes me that 
is a very difficult field of antitrust law, to overcome 

j 

taking benefits and still arguing that it is illegal. 

MS. RIPiCIKD: I ccuidn°t <?gr e wih you more, your 

Honor«. 

THE COURT: You may prevail .on that. I made 

a remark the other day which I shouldn’t have, and I with¬ 
draw 3.t, that CBS 0 counsel were foolish in not being in the 
case, and I withdraw that, because that is counsel°s problem 
and not mine. 

If you feel confident of the Bruce’s Juices and 
that you can defeat the claim of Tandem in this case, you 
may be vary wise to have that settled once and for all sc 
that it doean°t hang over you.; head c 
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In addition to that, 1 call your attention to this: 

' 

that you had a schedule of programs which were purported 
to be licensed, or eublicensed, to Viacom in addition to 

t 

All In The Family and there may be others, independent 
producers, in the shoes of Tandem or in the capacity of 
Tandem who may raise the same antitrust problem, in which 
event Viacom will have nothing. 

You sa/, "i couldn’t care less because we lost 
no money," but I don’t think that in the right attitude. 

MR, RI5KIND* Dut, your Honor, nothing in the 
decision of this case with respect to All in Th« Family 

would bind or determine the rights of independent producer 
A, B or c, 

THE COijaTi If I should decide and the Court 


of Appeals upholds me that Bruce’s Juices applies in u 
caae '/here you take the benefit of a network presentation 
and try to kr-ock out the domestic distribution and foreign 
diatribe.cion, thou you are home free. 

MR. RIFj<IND: As a matter of .-’tare decisis? 

TITjS court* Yes, or net even stare ciecieis_well, 

call it stare dec.iris. 

MR. IITKUJD: Persuasion? 

TCP. CCTJSTI Veil, call it thet. 

MTo RI7HIHD: Ir the three -'ears since Viacom 

S - HMK O r 3C» : )UR 1 : PC*P7r:,;s 
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and CBS parted company, no one has raised this question and 
I.suspect it. will only arise in the unique situation of 
All .In The Family, where at the time it was obtained no one 
thought it was worth very much, frankly, but it has since 
proved to be worth a great deal. 

I think the fact that there have not been any othei 
such cases is indicative of the feet the* we are probably 
not going to have any. 

THE COURT: I take back what I said about what 
you should do. You do whatever you want to. You are big 
boys. I still say that I believe at the moment that CBS 
should be in the case, i believe CBS should be a plaintiff 
and not a defendant and I believe there is federal juris¬ 
diction, subject to checking again, if you want to make a 
formal motion. 

MR. RXFKXHD: I would like to do that and I take 

it if we do that by the time your Honor returns — 

THE COURT: I will be back right after Labor Day 
and you can do it then. 

In the meantime, I thought we had agreed that 
we were going to have a stipulation, Mr, Shelton, and that 
everything will be in status quo and you will see to Finland 
and Holland, or a o?rething. 

MR. hZAFJS£LL: We have not been able to get the 

i 
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stipulation agreed to here on the transcript reduced to 
a signature. We discussed it this morning and hopefully 
we will be able to do it this morning. 

v ^ f 

THE COURTt You better do it today, because I am net 
going to stay over for you on Wednesday. 


MR. PEARSALL: We submitted it to them on Thursday!, 


your Honor. 


THE COURT: There is always a motion judge in 

Part 1, but he will have to study it aLI over again. 


Honor. 


MR. PEARSALL: We want thi3 completed today, your 


MR. SHELTON: I don°t anticipate too much diffi¬ 


culty. There is one stfcky problem I may not be able to 
work out and if i can°t, I would like to come to your Honor. 

MR. PEARSALL: There is one particular point we 
might as well get on the table: the stipulation provided 

' . I 

very clearly, and on the record, that subject only to our 
producing these contracts, which I understand are on their 
way from Switzerland, Tandem would instruct CBS to release 
to us the tapes, reels, whatever it is, which is necessary 
for us to comply with our existing obligations under these 
two contracts. Tandem this morning has said it wants to 
imply a further limitation upon that agreement and it wants 
to limit us to receiving from CBS only those materials which j 
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i 

we need between now and September 17th, which was the date 
your Honor set. 

As Mr. Karshan pointed out, that is totally im¬ 
practical, it has to bo delivered in bulk — 

THE COURT* 1 understood they had to deliver 
all at one time. 

MR. SHELTON* I do know, your Honor, that 
the stipulation appears on the record and said with respect 
to those, pending the further order of the court in the 
circumstances, "We will authorize CBS to deliver to Viacom 
the tapes necessary for the performance of the obligations 
of Viacom with respect to those two contracts in those 
two countries." 

I did think if they had a contract for two years 
we were not going to deliver them all at once. That was my 
impression, your Honor. 

THE COURT: There was a representation made, 

as I recall it, because I had made the same suggestion, you 

remember, that »mder the contract they are required to 

deliver all the prints for all episodes at one time and 
thatwas agreed to. 

MR- PEARSALL: Mh«t Mr. Karshan said was that 
it is not practicable to deliver to or for of this kind 
of thing, that there were 20 episodes — it was his 

t 
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recollection that'there were 20 episodes involved and that 
it was necessary to deliver them. I don't think he said 
it was stated in the contract and I have not seen the 

contract, but he did state as a matter of practicality that 
it was essential. 

the court* The reason he grve was a very simple 
one. that they had a lead on time, because they either had 
to put foreign subtitles on or dub it. 

HR. PEARSALL* There is a changing of tape, your 

Honor, because the line system is different here as against 
there. 

™ 7 C5ul?r * *“ advocacy seems to overcon. 

you and Mr. Could, Mr. Shelton. you are good advocates. 

but why don't you see the forest for the trees? What 

difference does It mate if they get all the tapes? You get 

the benefit of it, if any. by the fact that you own the 
copyright. 

MR.. PEA??ALLs i had put ir the specification 
Chat 111 fche ov “ nt is subsequently held that we have 

no right to make the sale,, wo win eccoont to Tandemn for 

any profits. 

HR. SHE I.TOR I All I want to do is, aside from 
additional words tfiich I think wo will work out — all i 

want to put in is -abject to the further order of the court. 

« 

rvirHERN CHoT^fcr xi ~ t Pt**o»rr-iis 

United ? rATrs Court ,house 
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THE COURT, Eut you have to cive them the right 
to give them, if required by the contract or whatever 
you want to put in there, all the tapes required. 

MR. SHEI/PON: Are there more than 20 programs 
involved here? I don’t want to bind myself for two years, 
your Honor. 


MR. PEARSALL, j ara pseparad to accept the 
limitation Mr. Knrshan put on, of the 20 episodes, because 
he nt.dc it clear that was his recollection. 

I-.Ti. S”2 juTOK: Vary good. 

the COURT: CBS will sign that stipulation too? 

MS. SHELTON: I don’t think: it is necessary. 

THE COURT: How dc you gat the tapes? 

HR. RTFt?i?jjD j We will be happy to deliver it to 
whoever the parties stipulate. 

TO3 COURT, We are finished with that and I hope 
you get that signed. Tha only other: thing I had, which I alscj 
thought was closed. war, a reassessment of the order I signed 
wich respect to the confidentiality of documents, and I 
don’t know why I have to bother with that today, busy as I a* 

lU * PEP ISALL: Kay i take up what I think are much 
mors significant substantive matters, your Honor? 

TH.m COIRT: Wl at is that? 

'*• PEARSALL, The first thing I would like to 


sojf kfrn :-:s' r '^;cT oo;- r p pc" e 
United court rlo*F 

n 0lfr iZ/J.t'S.z, N.Y., MY. 10C07 ?ELEErOJB: !Opt:ju>: 7-4580 










rjah Hearing, July 30, 1973 

# 101 a 21 

address myself to is the procedural tangle we have gotten 
ourselves involved in here so far as this bringing in of 
CBS is concerned. .Right now, your Honor, the situation 

I think is a bit of a jumble and I want to straighten it 
out — 

THE COURT: Well, that is up to the parties, not 
up to the court. 

i 

r*R. PEARSALL: I have submitted, your Honor, 
three orders. My proposal i3, your Honor, that you sign 
an order which I delivered to your chambers on Friday — 

THE COIJR'r: I wan°t 3ign that order. 

HR. PEAPJSALL: I think you may be confused as 
to which order I am speaking of. 

THE COURT: Tho one about identical in interest? 

MR. PEARSALL: No, your Honor. We gave you 
an order cn Friday which merely provides, authorizes the 
service of a second amendment complaint, a copy of which 
is annn;red thereto, reflecting the addition of CBS. Our 
point is this, v/hat we did last Monday following the court 
hearing was to serve on CBS r. new summons but the old 
amended complaint. A question has been raised by the Shea, 
Gould firm an to the propriety of that course of action. 

To remedy any possible defect in the service of CBS, what 
we prop lie to do is serve a second aiae,.ded complaint which 

TVJTHERN DIMT.iCT f? JVT Si-OkT :fS 

United States Court Kc.se 

Fc ?. SCU ^E, N.Y., N.Y '007 TELEPHONE COR TL and 7-4 
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in paragraph 10A specifically says that we have asked CBS 
to come in as a party and that they have refused. 

THE COURT: That is in the conplaint? 

. MR. PEARSALL: Paragraph 10A of the second amendet 

complaint, your Honor. What this order would do is nothing 
more than permit us to serve that second amended complaint. 
After that service is complete, which will be within an hour, 
we will then submit to your Honor a revised realignment ordei 
which will not 3ay, "identical interests" but will say 

appropriate language, which we will put in there, indicating 
that they should be realigned,, 

THE COURT; Follow that Wireless cane against RCA. 


language. 


MRo PEARSALL: We will check that and use that 


THE COUi^r : There is Perkins in 29 FRD 16, and 


there is Judgt: Goldbarg °s statements in Eikel v. State 

• * 

Ilarme Lines, 473 Fed. 2d S59, at 96?.., 

HI. PEARSALL* We will pick out. the appropriate 
language, which will not be "identical interests'’ but suitab! 
language <;or that purpose and present to your Honor this 
•afternoon a further separate order which will provide for 

the rea1ignmant„ 

SF!-,j/.x» T : 1 Me a little confused, your Honor. 

Ttje ccttrtj So a-, i 


SOUTHERN D!\TP;CT GO'JRT RF-WT -RS 
UNITED 3t/‘ 1 ES CC'JRT HOWE 

Foley CQU4«E, N.Y., N.Y. l'XL7 TELEPHGHE COr , l\UO 7-4580 
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... MR. SHLTCH: I got a letter from Mr. Pearsall, 

July 26th — is that the order we sre presently talking 


about? 


MR. PEARSALL* i am talking about one sent to you 

on July 27th. 

MR. SH3LTOH* We don't have it. 

MR. PEARSALL* It was delivered to you and if 
you don't have it, it is probably in your office. 

MR. SHF.LTOft: 13iy I have a copv? 

MR. PEARSALL: Yes. 

MR. SHELTON* Did it come with a covering letter? | 
MR. PEARSALL* Yen. 

TFiE COURT: I will read it out loud, "'.’his letter 

I 

supplements our letter to you. dated July 26, 1973. In the j 
event your Honor believes it is inappropriate to combine 

| 

r 

in a single order permission for us to serve and. file the 

» 

second amended complaint naming CBS as an additional party 
with a determination CBS bo realigned as party plaintiff, 

i 

we have submitted for your Honor's cons.icier at ior. an alter- 

I 

native form of order permitting ue to serve and file the 
attached second cucended complaint, which adds a new paragraph 

t 

1QA dealing with the addition of CCS as a party and in the 
event your Honor signs the enclosed order, we %/ill then ask \ 
that your Honor sign an order previously -submitted." 

I 

SOUTHERN QirraiCi COURT RE^C ^'EUS 

Unites S^a - ’ ss Gxar Ho- iss 
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MR. PEARSALL, i will give you another order, youi: 


Honor. 


the COURT: Let me see lot. why do yotl inli>t . 

on using that language, -identical interests-? You are 
just confusing the issue. 

HR. PEARSALL: Of course Shis is a pleading and 
is not binding on anybody and we v*»'t put that in the 
order. 

the COURT: it is not binding on anybody, but 

it still confuses things. 

HR. RIFKIND; it confuses rre. 

THE COURT: The proper allegation is, "CBS 
transferred to us by way of a sublicense of an exclusive 
license, certain rights in the copyright and performance 
of AH In The rankly as the liccnror to the plaintiff, 
an., exclusive licensee, of part of the rights of CBS. CBS 
xs under obligation to support or defend the title of the 
plaintiff. CBS has been requested to do so and has refused. 
Accordingly, it ic incumbent upon it to join as a plaintiff 

and for its failure end refusal to do so, it is hereby 
namod a def*adrnt." 


compj.ai.it. 


Jhfct Ls what 1 is the form of the amended 

F2AR3ALL: y OMr Honor, obviously these right. 


DiSYRIC" OOtFT REPOR' it>$ 
Li^iTHo stat Ei Court Hoj it- 
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somewhere in deep history ere grounded in copyrights. 

COnt ” CtS back ' ** <« right., on their £ace< 

1,0 BOt pur P° rt be copyright rights. 

*■ C °' mT ’ ■ Than yOU •« Che public domain. 

Tou can't have a common law copyright, obviously, because 

« Has been broadcast. Vou have to have a licensed copyright 

““ statute. That doesn't mean j 

yoo 9et federal jurisdiction, because you are suing on 

a contract, and you are basing it on diversity, but your 

<mal rights stem from copyright and nothing else. 

Whafc else do you have? 

♦ 

the COURT. I would Submit an order running along i 

of the paragraphs of tho complaint i dictated. 

That would rccitn ther<» 

proper realignment of the par'*y I 
plaintiff. I 

MX. «™. 1 see only on. defect, your Honor. 

- the proposal,and that is the assertion that such a 
eemand ever has been made upon » . which is nofc in ^ j 
accurate. i 


you not? 


*“ COOKT! ¥ °" «-ed with a summons, were 

HIFKIS®, Yea, attached to a complaint which 


4ld ilot namo nia as a partv. x think ... 

cninjc ticsuiiLuons was 


invalidly ser\ed. 


SOUTHERN D*$7T (CT CCURT flcPCR' EPS 
LNITED STATES COUZT HUiJSfc 
FOUEY SQtiAftE, N.Y., N.Y. KXFf 
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THE COURT: I think there is an authority some¬ 

where in FRD that in a case like this an informal request 
to join is sufficient. You have certainly had that. 

MR. RIFKIND: Kr. Pearsall and his client have 

never independents * urged us to join or suggested that we 
had any obligation to them whatever. 


MR. PEARSALL* i think we can dispose of that, your 


Honor— 


THE COURT: rite them a letter, 3 end them a 


telegram,, 


MR. PEARSALL: Right nt>i we will adc CBS to join. 


right on t.l*e spot. 

THE COURT; Es is now asking you on the record 
to please become a party plaintiff. 

MR. RIFKINP: Let ire suggest one other thought, 
ana that is at least one*, of the cases your Honor referred 
to, Eikel, is cr».e of the leading authorities for the 
proposition that a remedy along the lines of interpleader 
is appropriate j.r these circumstances. 

T?ITJ COURT: Well, in 3oma cases, yes. Was Eikel 
a copyright casyf No, it was an admiralty case, wasn°t it? 

MR. RXFKINU: t- involved e law firm°s legal fees. 

‘JT^ COURT: Yes, but against an admiralty firm. 

As r see it, there is a separate line of authority 


S'/jthp ■’n ::s’ f ' coc°t i<tr . i 

liNITF j'c aTES LOUR i HoUof 
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stemming from International Wirele3s 7 , rca and if you 
don't know that case, you just can't start the whole argu¬ 
ment. 

That seems to me to lay down a separate line for 
patent and copyright derivations and makes the distinction 
between a whole assignment and a partial assignment, or 
a partial license, a sublicense, and in those cases 
equity requires the person who retains certain rights and 
gives certain righi3 out of his bundle shall protect the 

i 

* 

transferee or the licensee, and if you cits to roe cases 
that don^t involve this particular type of patent or copy- 

i 

right transfer, they are not employed. 

MR. RIFKIND: Your Honor, pending study of that, 

can I understand at least that the disposition of Mr. PearsaLl*s 
present application is without prejudice for us to come 
back and suggest an interpleader or some other remedy is 
correct? 

THE COURT: Certainly. I want something besides 
you saying "identical issue" and you could come in and 
make a summary motion on the theory they are not identical, 
but with this kind of pleading, you can come in and make 
a motion either to strike the paragraph under 12F or for 
judgmei t on the pleading? or uunenary judgment on the c round 
that you are not e proper party. 

t 

.XIjTHCRlv COURT R!:P''RTEf’S 

Unit cl: S i*ate5» Court Hcust 
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THE COURT: That I think can v;ait until the 

jj be 9inning of September, because there ia nothing happening 

l| 

j in this case, the television show is running, syndication 
j r i9ht g domes tically can°t possibly at is a until afrer the 
l television is finished, and that may be: 1975 or 1976, the 
J way the show is going. Foreign distribution is extremely 
l limited and you take two little countries, like Holland aid 

J 

| Finland, and get all excited about Therefore, while 

j 1 ^ not sa yi^3I von J t in cortain circumstances grant a 

temporary injunction, because there may be other interferences, 
I don't think, as I indicated before, that anything is burning 
on the griddle here. Otherwise, I feel embarrassed about 
; going on vacation. 

****• PEARSALL: May I take the next two steps, 

j your KonorV If was my understanding that the way we left 
it on Monday we were going to combine the preliminary injunctio 
hearing, in effect, with a plenary hearing and we were in fact 
|| going to have a trial on September 17th, or thereabouts,, 

THE COURT: Yea, subject to _ 

MR. PEARSALL: Subject to whatever it is, right. 

| That is the timetable under which I a* presently operating. 

|| THE COUP-’* Wo will get a stipulation that we 

|areg©ij>g ho try the whole injunction and discovery is going 


Sr- iTt-'fRi yr-Tii\r: COIRT Sf=PORTI:RS 
UNITED Si ATES COURT HOUSE 
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to proceed. I don't want arguments that you didn°t expect 
discovery to go on in August. 

MR. PEARSALL: On the Question of discovery, 

we have served a notice of deposition commencing on 
August 20th, to go from witness to witness. We have submitto 
to your Honor a document demand with an order attached short** 
ing the time within which documents are to be produced, 
so that we can have the documents in advance of actual 
conduct of depositions. Would you entertain that order, your 


Honor? 


THE COURT: Can't you agree on it? 

MR. SHELTON: I nave not seen a copy of it, your 


Honor. 


MR. PEARSALL: Your Honor, we have absolutely 
shown it to the Other side and we have delivered a copy to 
them. 

HR. SHELTON: Vliat do you nean, you have shown 
it to the other side? Fave yon delivered it to me? 


MR. PEAP.SALL: 


It was delivered to Shea, Gould 


on Friday. 


MR. SHELTON: To whose attention? These don°t 
shew copies to anybody 'indicating). I tell you I have 


never seen it. 


TH2 COURT: 


’-ivin a lit-gatim it. is 


V iTl-EON ~ ‘ iir J3LR7 K.:»-;P.TERS 

UNITED STAT"S COURT hn..v_ 
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courtesy to mention counsel's name. 110 3 

MR. PEARSALL: We have given them a copy and 
we will give them another copy. 

THE COURT: Sit down and try to straighten it out 
If you can't do it, I will straighten it out tomorrow. 

On the protective order, I won't change the 
order now but I will entertain in September any request 
for changes. 

MR. SHELTON: Your Honor will recall that 

when you signed the order or the stipulation, or whatever 
it is, in chambers, your Honor said you wanted an order 
within three days, and that is the reason we got it now. 

May I say this: I understand you are going 

to be submitting another order and complaint now just 
authorizing the service of a second amended complaint on 
CBS and I don't understand, and if I *ua wrong, I would like 
to know now, that your Honor is going to sign an order 
ex parte realigning CES as a party plaintiff? 

TH/7 COURT: I nave to do that so that CBS can 
make whatever motion it wishes. 

MR. SHELTON: Your Honor doesn't have to do that, 
hf eer the summons and complaint is nerved, we can all make 
our motions. I would make a motion to dismiss for lack of 

subject r.attnr jurisdiction,’ 

'HERN DISTRICT COURT REPORTERS 
United States Court Hixjsr 
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THE COURT* It can be done that way too. It 
cornea to the sane thing. I will sign an order permitting 
you to join them in an amended complaint. 

MR. PEARSALL* I would like to submit also 
a realignment order. We have been over the ground a dozen 
times and I see no reason for further delay. If Mr. 


Shelton has reason why it ia not appropriate, it should 
be brought to your Honor°a attention immediately. 

THE COURT: Except that I want to reatudy it. 

I have given them food for thought, ard I would do it by 
Friday, but I won't be here Friday. Everybody gets so 
excited. Life goes on. It is not that complicated and 
I want everybody to have a fair chance because there ia 
a problem here, and you better think about it too, arising 
out of this disclaimer of warranty, and that may make a 
big difference ultimately in the duties of CBS, and that 
again, in turn, will raise the question of dealing with 
itself, and whether it could do that lagitimately and 
properly and Whether the only purpose is to simply get them 
off the hook from some tort action. 

In other words, you way disclaim sometimes a 
liability based on a lack of warranty, but it may not 
include the warranty of title, which in inherent. There 
can be two types of quit-claim in a copyright situation. 


SOUTHED DISTRICT COURT U :Pl RTER‘~ 
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Does CBS think X am wrong in dealing with this as a 
contract dealing with copyright? 

MR. RIFKIND: I must confeus, your Honor, I 

think as a matter of practice in tha trade, where things 
are rather informal, no one attendn very closely to the 
copyright in any of these very important transactions. 

THE CC'JRTx Dan°t all agreements have provisions 
for clearance both as to territory ana title? They all 
say you have to defend the copyright. I have not seen 
every agreement, but the common practice in the motion 
picture industry certainly is to both say that you will 
give proof of copyright and you will defend the copyright. 

MR. R7!?rtiND: I am not avars of any such pro¬ 

vision in the standard television series agreement. 

THE COURT: I think if you will think it 

througn. it has to be a statutory copyright or else you 
have nothing to sell. 

MR. PFWRSALL: A grantor, regardless of the 
rights against the rest of the world — a grantee of 
an exc•usive right always can defend that right against 
the prr.cticef of his immediate grantor, whether it is 
baaed on copyright or anything else. 

TH3 COURT: Wo are iiot talking about the i mme diate 
grantor. Ve are talking about a superior grantor who claims 

^ojther; di jOURi KcPOhihiPS 
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never having relinquished the right to the intermediate 
grantor. 

MR. PEARSALLi Tandem can't attack its own 

grant, Whether you call it copyright or anything else, and 
Z think it is perfectly clear on the face of many cases — 

THE COURTi The Supreme Court has now said ever 
in patent you don't have estoppel any more by virtue of 
a grant, it is strange law, but it is law now for the 
past two, three years. It is not what we learned in law 
school. 

You have to keep up with tie times. There no 
longer is such a doctrine and Blond Toro ue Laboratories is 
not held — I would like you to thin c ebout It and delve 
into it because it is, in some respects, a unique case. 

I will entertain whatever motions are to be made either way, 
and I will adopt your suggestion in not signing the 

| 

realignment so that that can be subject to a motion to 
dismiss for lack of federal jurisdiction in September and 
then I can decide whether I will dismiss the case or allow 
CBS to be realigned as a plaintiff, but I want it as a 
party at that time. 

MR. SHELTON: Very good, your Honor. 

THE COURT* That doesn't hurt anybody, because 
whatever preparation you do, if you have to go into the 

souTHERt '"Purr xum powers 
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state court, you just go in. 114 3 

PEARSALL:. Thank you, your Honor. 

THE COURT: The protective order I will leave, 
the stipulation you will work out today, and I will put 
a so ordered on it. The time for discovery I will put 
as so ordered, if you want to, after you agree on it. 

I 

The last point is, I will sign an order permitting 
you to file an amended complaint ajainst CBS but I will 
not at this time? sign an order realigning CBS as a party 
plaintiff. 


saTHERN Di.rrsi ~r -;oup t rh^tcRS 
jnited States “cur- i leine 
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Order That Plaintiff Serve a 
Second Amended Complaint 

UNITED STATES DISTRICT COURT 
Southern District of New York 


Viacom International Inc., et al ., 
against 


Plaintiff ' s , 


Tandem Productions, Inc., and Columbia 
Broadcasting System, Inc., 

Defendants . 


It Appearing to the Court that Columbia Broadcasting 
System, Inc. (“CBS”) is a person whose presence is needed 
for a just adjudication as provided by Fed. R. Civ. P. 19 
and that it can be served with process, 

It Is Ordered : 

1. That plaintiffs serve and file a Second Amended 
Complaint, a copy of which is annexed hereto, reflecting 
the addition of CBS as a party within two days after entry 
of this Order; and 

2. That a copy of said Second Amended Complaint to¬ 
gether with a copy of a summons and a copy of this Order 
be served upon CBS within two days after *ntry of this 
Order. 

Dated: New York, New York 
July 30, 1973 


8/ M. I. Gurfein 

U.S.D.J. 
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Second Amended Complaint 

UNITED STATES DISTRICT COURT 

Southern District of New York 


(Same Title 1 


Plaintiffs, by their attorneys, Hughes Hubbard & Reed, 
complaining of defendant, allege: 

1. Plaintiff Viacom International Inc. (“Viacom ’) is 
a corporation duly organized and existing under the laws 
of the State of Delaware, having its principal {dace of 
business in the Southern District of New York at 345 Park 
Avenue, New York, New York. Viacom is engaged in the 
business of distributing and licensing television program¬ 
ming to television stations by means other than network 
exhibition. Such off-network distribution and licensing is 
commonly known ns “syndication.” 

2. Plaintiff Viacom Latino Americana Inc. is a cor¬ 
poration duly organized and existing under the laws of the 
State of New York, having its principal place of business 
in Miami, Florida. 

Plaintiff Viacom Japan Inc. is a corporation duly 
organized and existing under the laws of the State of New 
York, having its principal place of business in Tokyo, 
Japan. 

4. Plaintiff Viacom Canada Limited is a corporation 
duly organized and existing under the laws of the Dominion 
of Canada, having its principal place of business in Toronto, 
Ontario, Canada, 
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5. Plaintiff Viacom Video-Audio Conmnieacoes Limi- 
tada is a corporation duly organized and existing under the 
laws of Brazil, having its principal place of business in 
Sao Paulo, Brazil. 

6. Plaintiff Viacom International Limited is a corpora¬ 
tion duly organized and existing under the laws of the 
United Kingdom, having its principal place of business in 
London, England. 

7. Plaintiff Viacom S.A. is a corporation duly organ¬ 
ized and existing under the laws of Switzerland, having its 
principal place of business in Zug, Switzerland. 

8. Plaintiff Viacom International Pty. Limited is a 
corporation duly organized and existing under the laws of 
the Australian Capital Territory, having its principal place 
of business in Sydney, Australia. 

9. Each of the plaintiffs other than Viacom is a wholly- 
owned subsidiary of Viacom and is engaged in the business 
of syndication outside the United States. Collectively, Via¬ 
com and such subsidiaries comprise a worldwide syndica¬ 
tion organization (“Viacom International”). 

10. On information and belief, defendant Tandem Pro¬ 
ductions, Inc. (“Tandem”) is a corporation duly organized 
and existing under the laws of the State of California, hav¬ 
ing its principal place of business at 1901 Avenue of the 
Stars, Los Angeles, California. Tandem is engaged in the 
business of producing television programming. 

11. Columbia Broadcasting System, Inc. (“CBS”), is 
a corporation duly organized and existing under the laws 
of the State of New York, having its principal place of 
business at 51 West 52nd Street, New York, New York. 
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12. This is an action for preliminary and permanent 
relief, damages, and a declaratory judgment pursuant to 
Title 28 C.S.C. $2201 determining the actual controversies 
described herein. 

13. Personal jurisdiction over Tandem is conferred by 
$$302(a)(l), (2) and (3) of the New York Civil Practice 
Law and Rules in that the claims alleged herein arise from 
the facts that 

(a) Tandem has transacted business within the 
State of New York, 

(b) Tandem has committed tortious acts within 
the State of New York, and 

(c) Tandem has committed tortious acts without 
the State of New York causing injury to Viacom 
International and its property within said State, has 
at all relevant times regularly done and solicited 
business and engaged in other persistent courses of 
conduct in said State, has expected and should rea¬ 
sonably have expected such tortious acts to have 
consequences in said State and has derived substan¬ 
tial revenue from goods used and consumed and 
services rendered in said State and from interstate 
and international commerce. 

14. Subject matter jurisdiction is based upon diversity 
of citizenship, and the matter in controversy exceeds, ex¬ 
clusive of interest and costs, the sum of Ten Thousand 
Dollars ($10,000). 

15. Viacom was incorporated in August 1970 as a 
wholly-owned subsidiary of CBS. It was established in 
response to certain regulations adopted by the Federal 
Communications Commission (“FCC”), including the reg- 
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ulation prohibiting televisi'.i networks from engaging in 
the business of syndication. CBS’ syndication business 
for many years had been conducted by its wholly-owned 
subsidiary, CBS Enterprises, Inc. (“CBS Enterprises’’). 
CBS arranged to divest itself of such business through a 
spin-off transaction (the “spin-off”) whereby it would 
transfer its syndication rights to Viacom, merge CBS En¬ 
terprises into Viacom, and distribute all of the capital 
stock of Viacom to the CBS shareholders. 

16. In connection with the spin-off CBS and Viacom 
entered into an agreement as of December 31, 1970 (the 
“Syndication Agreement”). Under the Syndication Agree¬ 
ment CBS agreed inter alia to assign, transfer and convey 
exclusively to Viacom all of the rights it then possessed or 
thereafter acquired to syndicate in the United States and in 
foreign countries programs and program series initially 
broadcast over the CBS Television Network (“CBS-TV”) 
during the 1970-71 or 1971-72 broadcast seasons, and Via¬ 
com agreed inter alia to make certain payments to CBS and 
to use its diligent and vigorous efforts to syndicate such 
programs and program series worldwide on the most ad¬ 
vantageous terms possible. To enable Viacom to exercise 
the assigned syndication rights, the Syndication Agreement 
provided inter alia that CBS would furnish Viacom with 
film prints, color internegatives, music, effects and dialogue 
tracks and duplicate video tapes as ordered by Viacom from 
time to time. 

17. The Viacom spin-off was originally scheduled to be 
consummated on December 31,1970. The FCC, however, on 
that date stayed the spin-off until June 4, 1971 when it 
issued an order approving the transaction and dissolving its 
stay. Immediately thereafter, on June 4, 1971, the spin-off 
was consummated with the result that on that date the Syn- 






120a 


Second Amended Complaint 

dication Agreement was delivered and became operative, 
CBS Enterprises merged into Viacom, and Viacom com¬ 
menced business as a wholly independent, publicW-held 
corporation. 

18. Tandem is the producer of the popular television 
series “Ann In The Family” which is currently broadcast 
at 8:00 p.m. each Saturday over CBS-TV. Following nego¬ 
tiations and related activities commencing in the first half 
of 1970 which in material part were conducted by Tandem 
and its agents in the State of New York, CBS and Tandem 
entered into an agreement regarding All In The Family 
(the ‘‘Tandem Agreement”) which was memorialized in 
writing and became effective as of July 10, 1970. Tandem 
agreed inter alia to license to CBS certain exhibition rights 
in All In The Family and, in addition, to assign, transfer 
and convey exclusively to CBS all of the rights it then pos¬ 
sessed or thereafter acquired to syndicate All In The 
Family in the United States, its territories and possessions, 
and in foreign countries (the ‘‘Syndication Rights”). CBS 
agreed inter alia to pay Tandem the net profits derived from 
exercise of the Syndication Rights after deduction of its 
standard distribution fees and all distribution expenses. 
The Tandem Agreement further provided that CBS was 
entitled to assign its rights thereunder in full or in part to 
any person, firm or corporation provided that no such as¬ 
signment would relieve CBS of its obligations thereunder. 

19. On information and belief, after CBS and Tandem 
entered into the Tandem Agreement, Tandem and its 
agents continued to transact business in the State of New 
York in connection with furthering its purposes and carry¬ 
ing out its terms. 

20. In January 1971, CBS-TV commenced broadcasting 
All In The Family. Since All In The Family was thus 
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initially broadcast over CBS-TV during the 1970-71 broad¬ 
cast season Viacom, upon delivery of the Syndication 
Agreement on June 4, 1971 and pursuant to its terms, 
became the sole owner of the Syndication Rights and en¬ 
titled to the exclusive enjoyment thereof on and after that 
date. The Syndication Agreement provides that Viacom’s 
gross receipts from its exercise of the Syndication Rights, 
less specified distribution fees and certain direct distribu¬ 
tion costs which Viacom is entitled to recoup, are to be paid 
to CBS. Since under the Tandem Agreement CBS is to 
pay to Tandem an amount equivalent to that which under 
the Syndication Agreement Viacom is to pay to CBS, all of 
the net proceeds derived by Viacom from exorcise of the 
Syndication Rights after deduction of Viacom’s distribu¬ 
tion fees and costs are, in effect, payable to Tandem. 

21. As alleged in paragraphs 18 and 20 hereof, CBS 
conveyed to Viacom the exclusive right to license others 
to cause television broadcasts of All In The Family by 
means other than the facilities of the CBS Television Net¬ 
work, such right constituting a part of the rights granted 
by Tandem to CBS under the Tandem Agreement. CBS 
is under an obligation to support or defend Viacom’s title 
to the Syndication Rights thus conveyed by CBS to Via¬ 
com. CBS has been requested to do so but has refused. 
Accordingly, it is incumbent upon CBS to join in this action 
as a plaintiff and for its failure and refusal to do so, it is 
hereby named a defendant. Since the real and true interest 
of CBS in this action is aligned with and not adverse to 
that of Viacom, CBS should be realigned as a plaintiff. 

22. All In The Family is a unique and highly success¬ 
ful television series. Hailed from its inception as a “com¬ 
plete breakthrough’’, the show is a situation comedy which 
examines bigotry and other controversial matters with a 
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realism never before screened in American homes. Not 
only have “Archie Bunker”, the hero of the series, and 
“Archie Bunker country” become everyday household 
terms but the show has won many important awards and 
for more than two years has consistently ranked at the top 
of the national ratings. 

23. The syndication industry is highly competitive. 
Viacom International's prestige and competitive strength 
in this industry depend entirely upon its identification with 
and ability to offer top ranked shows. The exclusive right 
to syndicate All is the Family throughout the world en¬ 
hances Viacom International’s reputation in the market¬ 
place as a quality syndicator, and hence has a value to Via¬ 
com International far greater than the specific dollurs it 
represents in fees. 

24. When in January 1971 CBS-TV commenced broad¬ 
casting All In Tim; Family, CBS simultaneously author¬ 
ized CBS Enterprises to initiate foreign syndication of the 
program. CBS Enterprises promptly organized a sales 
and promotion campaign which it pursued until the spin-ofT 
on June 4, 1971. From that date to the present time Via¬ 
com, as assignee of the Syndication Rights and successor 
by merger to CBS Enterprises, directly and through its 
authorized subsidiaries, has diligently, vigorously and 
successfully carried forward and expanded this campaign. 
A iucom International's investment in this campaign, and in 
the sales made and to be made as a result thereof, is meas¬ 
ured not only by its cost in money but by the human ex¬ 
penditure of time, energy and creative effort on the part of 
a dedicated worldwide marketing organization. As the 
result of this tangible and intangible investment in All In 
The Family, Viacom International has contributed ma¬ 
terial value to the Syndication Rights and has created for 
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them an advantageous market in which their profit potential 
for both Viacom International and Tandem can be maxi¬ 
mized. 


COUNT ONE 

25. Each and every allegation contained in paragraphs 
1 through 24 above is repeated and realleged as if fully set 
forth herein. 

26. Notwithstanding that Viacom is the lawful owner 
of the Syndication Rights, Tandem claims such ownership 
and is arranging and threatening to arrange to syndicate or 
cause unknown third parties to syndicate All In The 
Family in violation of Viacom’s rights. Unless Viacom’s 
title to the Syndication Rights is quieted and Tandem, its 
officers, agents, servants, employees, attorneys and all those 
persons in active concert or participation with them are 
immediately restrained and enjoined from dealing with the 
Syndication Rights in any manner not authorized by Via¬ 
com, Viacom International will suffer grave, immediate, 
and irreparable injury for which there is no adequate 
remedy at law in that, among other things, 

(a) Viacom International will be deprived of the 
exclusive enjoyment of a unique, important and 
valuable property right for which, by its nature, 
no equivalent replacement or substitute exists; 

(b) Viacom International will suffer a substan¬ 
tial and material loss of reputation, credibility and, 
hence, competitive strength in the syndication in¬ 
dustry ; 

(c) The market will be confused as to the lawful 
source of exhibition rights for All In The Family 
with the result that the Syndication Rights will suf- 
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fer a substantial and material loss of marketability 
and value; 

(d) Litigation with resultant judicial and eco¬ 
nomic waste will be engendered between Viacom In¬ 
ternational and any competitor wrongfully author¬ 
ized by Tandem to syndicate All. In The Family, 
between Viacom International and the licensees of 
such competitor, between such competitor and the 
licensees of Viacom International and between the 
competing licensees of Viacom International and 
such competitor; and 

(e) Viacom International will lose the fruits of 
the intangible asset created by its expenditure of 
time, energy and creative effort in promoting and 
building the syndication market for All In The 
Family. 

Viacom International cannot be fully compensated by the 
award of money damages for any of the injuries set forth 
in paragraph 26 above. 

27. By reason of Tandem’s wrongful claim to, and 
dealings in respect of, the Syndication Rights, Tandem has 
been unjustly enriched and has caused Viacom Interna¬ 
tional loss and damages in amounts which can only be de¬ 
termined on the trial of this action. 

COUNT TWO 

28. Each and every allegation contained in paragraphs 
1 through 24 and 26 above is repeated and realleged as if 
fully set forth herein. 

29. Under the Tandem Agreement, Tandem covenanted 
and agreed in connection with the Syndication Rights that 
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it would deal fairly and in good faith with CBS or its as¬ 
signee and would refrain from doing anything which would 
have the effect of destroying, defeating or injuring the 
right of CBS or its assignee to receive the fruits of such 
agreement. 

30. Tandem has breached the Tandem Agreement by, 
among other things, wrongfully asserting ownership of the 
Syndication Rights and wrongfully dealing with such Syn¬ 
dication Rights as its own in violation of Viacom’s rights 
as assignee thereof. 

31. By reason of such breach, 

(a) Viacom International is entitled to the im¬ 
mediate injunctive relief described in paragraph 24 
above; and 

(b) Tandem has been unjustly enriched and has 
caused Viacom International loss and damages, in 
amounts which can only be determined on the trial 
of this action. 

COUNT THREE 

32. Each and every allegation contained in paragraphs 
1 through 24 and 26 above is repeated and realleged as if 
fully set forth herein. 

33. Tandem, with full and complete knowledge of the 
Syndication Agreement and Viacom’s exclusive rights 
thereunder, has intentionally and unjustifiably interfered 
with 

(a) Viacom’s contractual relations with CBS, 

and 
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(b) Viacom International’s contractual relations 
with the foreign licensees of All In The Family, 

by assuming and appropriating to its own use the Syn¬ 
dication Rights. 

34. Unless Tandem, its officers, agents, servants, em¬ 
ployees, attorneys and all those persons in active concert 
or participation with them are immediately restrained and 
enjoined from interfering with the contractual relations 
described in paragraph 33 above, Viacom International will 
suffer grave, immediate and irreparable injury for which 
there is no adequate remedy at law in the respects, among 
others, described in paragraph 24 above. 

35. By reason of Tandem’s wrongful conduct, alleged 
above, Tandem has been unjustly enriched and has caused 
Viacom International loss and damages in amounts which 
can only be determined on the trial of this action. 

COUNT FOUR 

36. Each and every allegation contained in paragraphs 
1 through 24, 26, 29, 30 ami 33 above is repeated and re¬ 
alleged as if fully set forth herein. 

37. Tandem, with full and complete knowledge of the 
Syndication Agreement and Viacom’s exclusive rights 
thereunder, and by wrongfully using its economic leverage 
as producer of All In The Family and other important 
programs broadcast over CBS-TV, has intentionally and 
unjustifiably prevented Viacom from receiving the prints, 
tapes and other materials necessary for Viacom Interna¬ 
tional ’s exercise of the Syndication Rights. 
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38. Tandem has intentionally and unjustifiably engaged 
in unfair competition against. Viacom International. 

39. Unless Tandem, its officers, agents, servants, em¬ 
ployees, attorneys and those persons in active concert or 
participation with them are immediately restrained and 
enjoined from engaging in such unfair competition, Viacom 
International will suffer grave, immediate, and irreparable 
injury for which there is no adequate remedy at law in the 
respects, among others, described in paragraph 26 above. 

40. By reason of Tandem’s wrongful conduct, alleged 
above, Tandem has been unjustly enriched and has caused 
Viacom International loss and damages in amounts which 
can only be determined on the trial of this action. 

Wherefore, plaintiff demands that they have judgment 
against Tandem 

(a) on Count One declaring that Viacom is the 
lawful owner of, and settling its title to, the Syndi¬ 
cation Rights; 

(b) on Counts One, Two, Three and Four pre¬ 
liminarily and permanently restraining and enjoin¬ 
ing the wrongful conduct alleged therein; 

(c) on Counts One, Two, Three and Four requir¬ 
ing that Tandem account to plaintiffs for its profits, 
and pay plaintiffs’ loss and damages, resulting from 
the wrongful conduct alleged therein in the amounts 
determined upon the trial of this action; 

(d) for interest on the amounts demanded by 
Counts One, Two, Three and Four; 

(e) for the costs and disbursements of this ac¬ 
tion; and 
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(f) for such other, further and different relief 
as to the Court may seem just and proper. 

Dated: New York, New York 
July 30, 1973 


Hughes Hubbard & Reed 

By Otis Pratt Pearsall, 

A Partner 
Attorneys for Plaintiffs 
Viacom International Inc., 

Viacom Latino Americana Inc., 
Viacom Japan Inc., Viacom 
Canada Limited, Viacom Video- 
Audio Comunicaooes Limited, 
Viacom International Limited, 
Viacom S.A. and Viacom 
International Pty. Limited 
One Wall Street 
New York, New York 10005 
(212) WH 3-6500 



120a 


Answer to Second Amended Complaint 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 

Defendant, Tandem Productions, Inc., (“Tandem”), 
by its attorneys, Shea Gould Climenko & Kramer, for its 
answer to the second amended complaint (“the com¬ 
plaint ”): 


FIRST DEFENSE 

1. Denies knowledge or information sufficient to form 
a belief as to tlie truth of the allegations contained in para¬ 
graphs “2”, “3”, “4”, “5”, “6”, “7”, “8”, “9”, 
“11”, “15” and “17” of the complaint. .. 

2. Admits the allegations contained in paragraphs 
“10” and “22” of the complaint. 


3. Denies each and. every allegation contained in para¬ 
graphs “13”, “14”, “19”, “27”, “3Q”, “31”, “33”, “34”, 
“35”, “37”, “38”, “39”, and “40”. 


4. Answering paragraph “1” of the complaint, denies 

knowledge or information sufficient to form a belief gs to 
the truth of the allegations contained in the first sentence 
thereof and admits on information and belief the allegations 
contained in the remainder of paragraph “1” of the com¬ 
plaint. . „ , 

5. Answering paragraph “12” of the complaint, admits 
that plaintiffs purport to bring this action pursuant, to the 
statutes and for the relief referred to therein. 
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6. Answering paragraph “16” of the complaint, denies 
each and every allegation contained therein, except admits 
on information and belief that a certain agreement was 
made “as of the 31st day of December, 1970,” by and be¬ 
tween CBS Television Network and Viacom Enterprises 
and respectfully refers the Court to such agreement for 
the full and complete terms and provisions thereof. 

7. Answering paragraph “18” of the complaint, admits 
the allegations contained in the first sentence thereof, and 
denies each and every other allegation contained therein, 
except avers that in or about September, 1971, Tandem ex¬ 
ecuted a Memorandum of Agreement “dated as of July 10, 
1970” between Tandem and CBS Television Network (“the 
July 10, 1970 Memorandum”) which was modified by a 
letter agreement dated July 21, 1971 and by a letter agree¬ 
ment dated August 26, 1971 between the same parties, and 
respectfully refers the Court thereto for the full and com¬ 
plete terms and provisions thereof and alleges that insofar 
as such agreement was contrary to law, as described below, 
it was and is null and void. 

8. Answering paragraph “20” of the complaint, admits 
the allegations contained in the first sentence thereof, 
denies each and every other allegation contained therein, 
and respectfully refers the Court to the agreement between 
CBS Television Network and Viacom Enterprises dated 
as of the 31st day of December, 1970, referred to in para¬ 
graph “6” above, and to the July 10,1970 Memorandum for 
the full and complete terms and provisions thereof, and 
alleges that insofar as the alleged agreement set forth in 
the July 10, 1970 Memorandum was contrary to law, as 
described below, it was and is null and void. 

9. Answering paragraph “21” of the complaint, admits 
upon information and belief the allegations contained in the 
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third sentence thereof, and denies each and every other 
allegation contained therein, except respectfully refers the 
Court to the agreement between CBS Television Network 
and Viacom Enterprises dated as of the 31st day of Decem¬ 
ber, 1970, referred to in paragraph “6” above for the full 
and complete terms and provisions thereof. 

10. Answering paragraph “23” of the complaint, ad¬ 
mits the allegations contained in the first sentence thereof 
and denies each and every other allegation contained 
therein. 

11. Answering paragraph “24” of the. complaint, 
denies knowledge or information sufficient to form a belief 
as to the truth of the allegations contained in the first two 
sentences thereof and denies each and every other allega¬ 
tion contained therein. 

12. Answering paragraph “26” of the complaint, Tan¬ 
dem denies each and every allegation contained therein, 
except admits that it claims to he the owner of the “Syndica¬ 
tion Rights” and that it has the right to “syndicate” All, 
In The Family itself or through any agent of its own 
choosing or to dispose of or deal with the “Syndication 
Rights” as it sees fit. 

13. Answering paragraph “29” of the complaint, Tan¬ 
dem denies each and every allegation contained therein, 
except refers to the July 10, 1970 Memorandum for the full 
and complete terms and provisions thereof, and alleges 
that insofar as the alleged agreement set forth in the 
July 10, 1970 Memorandum was contrary to law, as de¬ 
scribed below, it was and is null and void. 

14. Answering paragraphs “25”, “28”, “32”, and 
“36” of the complaint, Tandem repeats and realleges each 
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and every denial and averment set forth above with respect 
to the paragraphs of the complaint referred to therein. 

SECOND DEFENSE 

15. This Court lacks jurisdiction over the person of 
defendant Tandem. 


THIRD DEFENSE 

Id. This Court lacks jurisdiction over the subject mat- 
tin- of this action. 


FOURTH DEFENSE 

17. The complaint fails to state a claim against Tan¬ 
dem upon which relief can he granted. 

FIFTH DEFENSE 

18. Defendant Columbia Broadcasting System, Inc. 
(“CBS”) owns and operates commercial television sta¬ 
tions in five of the nation’s leading television markets: 
New York City, New York; Los Angeles, California; Chi¬ 
cago, Illinois; Philadelphia, Pennsylvania; and St. Louis, 
Missouri. CBS is engaged in, among other things, the 
operation of the CBS television network, which furnishes 
television programs and related advertising messages to 
approximately 200 affiliates (television stations required by 
contract to carry CBS network programming during all or 
substantially all of the prime evening hours, i.e., the hours 
between 0:00 "\M. and 11:00 P.M. during which television 
attracts its largest audience) located throughout the 
l ailed States and to the television stations which arc 
owned and operated by CBS, 





133a 


Answer to Second Amended Complaint 

19. Television programs and related advertising mes¬ 
sages, filmed, video taped and live, are conveyed by pro¬ 
gram suppliers and networks across state lines to television 
stations throughout the United States, from which stations 
said programs are transmitted across state lines to viewers. 
A continuous stream of interstate commerce and the use ot 
interstate means of communication results therefrom, in¬ 
cluding the collection and payment of fees, voluminous 
written and frequent verbal communications, and substan¬ 
tial amounts of advertising copy, recordings, transcrip¬ 
tions, films, contracts and checks. 

20. Commercial television programs are created and 
produced by television networks, outside program sup¬ 
pliers, television stations, and by motion picture studios, 
which supply feature films and other programs for televi¬ 
sion broadcast. In 1969, the three nationwide commercial 
television networks (CBS, National Broadcasting Com¬ 
pany (“NBC”) and American Broadcasting Company 
(“ABC”)) spent more than $840,000,000 for television 
programs, of which CBS spent more than $2,>0,000,000. In 
1969, total television broadcasting revenues for the afore¬ 
mentioned three networks were in excess of $1,510,000,000 
of which CBS reecived more than $520,000,000. 

21. The value of any television program to its pro¬ 
ducer and to an advertiser whose message is broadcast in 
conjunction with it, depends in large part on the number of 
television viewers who see the program and observe the 
commercial messages. The largest television audiences in 
the United States are readily available only to those pro¬ 
ducers whose programs are carried by the CBS, NBC or 
ABC television networks, and to those advertisers whose 
commercial messages are broadcast during said programs, 
and the right to broadcast such programs and commercial 
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messages or any of these three television networks can be 
purchased only from them. The three nationwide commer¬ 
cial television networks (CBS, NBC and ABC) control 
access to the prime evening hoars and constitute the pri¬ 
mary market for television entertainment programs. 

22. The commercial value of a television entertainment 
program is not exhausted by its first network showing. A 
television entertainment program may be syndicated to 
foreign television stations while it is appearing over a 
domestic television network, and syndicated to individual 
television stations in the United States for non-network 
broadcasts following the network run of the program. As 

more fully described below, CBS has obtained syndica¬ 
tion, and other valuable subsidiary program rights, as well 
as a share of the profits produced by such rights, with re¬ 
spect to a substantial number of television entertainment 
programs produced by others and broadcast on the CBS 
Television Network. 

2.3. For many years prior to the date hereof and con¬ 
tinuing up to and including at least September 1971, in 
violation of the laws of the United States and the State of 
New York and pursuant to combinations and conspiracies 
between CBS and others, in unreasonable restraint of trade 
and in an attempt to monopolize trade and commerce with 
respect to the production, disribution, ownership, broad¬ 
casting syndication and exploitation of television enter¬ 
tainment programs broadcast initially on the CBS Televi¬ 
sion Network during prime evening hours, defendant CBS 
has used its control over access to the broadcasting time 
of the CBS Television Network during prime evening 
hours: 

(a) To exclude television entertainment programs in 
which CBS has no ownership, financial or proprietary in- 








135a 

Answer to Second Amended Complaint 

terests from broadcasting on the CBS Television Network 
during prime evening hours; 

(b) To compel independent program suppliers such as 
Tandem to grant to it or to plaintiff financial and proprie¬ 
tary interests in television entertainment programs pro¬ 
duced by them; 

(c) To compel independent program suppliers such as 
Tandem to grant to it or to plaintiff exclusive syndication 
rights in television entertainment programs produced by 
them. 


24. As a result of the conduct described above: 

(a) Ownership and control of television entertainment 
programs broadcast initially during prime evening hours 
on the CBS Television Network has been concentrated in 
CBS; 

(b) Competition in the production, distribution, owner¬ 
ship, broadcasting, syndication and exploitation of televi¬ 
sion entertainment programs has been unreasonably re¬ 
strained; 

(c) Competition in the sale of television entertainment 
programs to the CBS Television Network by outside pro¬ 
gram suppliers has been unreasonably restrained; 

(d) CBS and Viacom have monopolized or attempted to 
monopolize the production, distribution, owneiship, broad¬ 
casting syndication and exploitation of television enter¬ 
tainment programs broadcast initially during the prime 
evening hours on the CBS Television Network; and 

(e) The viewing public has been deprived of the benefits 
of free and open competition in the broadcasting of tele¬ 
vision entertainment programs. 
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25. By the terms of the July 10, 1970 Memorandum, 
CBS compelled Tandem to grant to it, and CBS conditioned 
Tandem’s access to CBS’ television Network during prime 
evening hours upon the granting to it of rights to syndicate 
and distribute All In The Family on free television (in¬ 
cluding cable television) in all territories secured by Tan¬ 
dem (including, without limitation, the broadcast area, i.e., 
the United States, its territories and possessions (including 
Puerto Rico), Bermuda and Antigua, Canada, Great Brit¬ 
ain and West Germany) at CBS’ “standard distribution 
fees” in the amount of 40% of all gross receipts derived 
from foreign distribution, 40% of all gross receipts derived 
from domestic “station-to-station” distribution, 25% of all 
gross receipts derived from domestic regional distribution 
and 10% of all gross receipts derived from domestic net¬ 
work distribution. 

26. By reason of the foregoing, the alleged agreement 
set forth in the July 10, 1970 Memorandum by which CBS 
allegedly acquired the exclusive right to syndicate or dis¬ 
tribute All In The Family was and is illegal and null, void 
and of no effect. 


SIXTH DEFENSE 

27. On May 4, 1970, the Federal Communication Com¬ 
mission (“FCC”) adopted rules prohibiting the three na¬ 
tional television networks from engaging in syndication 
and from acquiring any financial or proprietary interest in 
television programs of which the networks are not the sole 
producers. The rules provided that the networks could not: 

“After September 1, 1970, acquire any financial or 
proprietary right or interest in the exhibition, dis¬ 
tribution or other commercial use of any television 
program produced wholly or in part by a person 
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other than such television network, except the license 
or other exclusive right to network exhibition within 
the United States and on foreign stations regularly 
included within such television network; provided 
that if such network does not timely avail itself of 
such license or other exclusive right to network ex¬ 
hibition within the United States, the grantor of such 
license or nght to network exhibition may, upon 
making a u* reasonably to compensate the 

network, rruo., lire such license or other exclusive 
right to exhibition of the program.” 

By amendment, the effective date of the rule quoted above 
was changed to October 1, 1970. 

28. The alleged agreement between Tandem and CBS 
Television Network pursuant to which CBS allegedly ac¬ 
quired the right to syndicate and distribute All In Tuk 
Family in domestic and foreign syndication was not con¬ 
cluded until after October 1, 1970. 

29. By reason of the foregoing, that provision of the 
alleged agreement between CBS Television Network and 
Tandem which gave CBS any financial or proprietary right 
or interest in the exhibition, distribution or other com¬ 
mercial use of All In The Family, except t^e license or 
other exclusive right to network exhibition within the 
United States and on foreign stations regularly included 
within such television network was contrary to the rules 
of the FCC, illegal, null, void and of no effect. 

• SEVENTH DEFENSE 

30. If this Court should determine that the July 10, 
1970 Memorandum is valid and enforceable, which Tandem 
denies, then the exclusive right to syndicate All In The 
Family provided for in paragraph 12 thereof was condi- 
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tioned upon and made in consideration of the implied agree¬ 
ment of CBS to use its experience, resources, ability, eco¬ 
nomic power and best efforts to promote and exploit All 
In The Family by syndication for Tandem’s benefit and 
profit. 

31. Under the express terms of the July 10, 1970 
Memorandum CBS could not relieve itself of any of those 
obligations. 

32. In breach of its obligation, CBS has failed to pro¬ 
mote and exploit All In The Family for Tandem’s benefit 
and profit by failing to use its experience, resources, ability, 
economic power and best efforts to do so, and, in fact, by 
reason of the adoption and promulgation of rules by the 
FCC which prohibit the television networks, including CBS, 
from engaging m the business of syndicating or distribut¬ 
ing television programs, CBS cannot perform its obligation 
to promote and exploit the rights for Tandem’s benefit and 
profit. 


33. By reason of the foregoing, there has been a failure 
of the consideration which was to be given to Tandem in 
return for Tandem’s agreement to make CBS the sole and 
exclusive syndicator of All In Tiie Family. 

EIGHTH DEFENSE 

34. If this Court should determine that paragraph 12 
of the July 10, 1970 Memorandum is valid and binding, 
which Tandem denies, then the provision contained in such 
paragraph, purporting to give CBS the exclusive right to 
syndicate All In The Family, was conditioned upon and 
included in reliance upon CBS’ particular ability, based on 
its experience, resources and economic power, to promote 
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All In The Family by syndication for Tandem’s benefit 
and profit. 

35. By reason of the foregoing, the syndication and 
distribution rights purportedly given to CBS by Tandem 
could not be assigned by CBS. 

NINTH DEFENSE 

36. Simultaneously with the July 10, 1970 Memorandum 
and the letter agreement dated July 21, 1971, the parties 
thereto entered into a letter agreement dated August 26, 
1971, which provided that notwithstanding the provisions 
of paragraph 12 of the July 10, 1970 Memorandum CBS 
would agree and consent to Tandem’s entering into a sep¬ 
arate agreement with Viacom providing for the exercise 
and/or exploitation of the syndication rights and that 
such separate agreement, on being finalized, w'ould be 
deemed to supersede and replace the provisions or para¬ 
graph 12 of the July 10, 1970 Memorandum and any provi¬ 
sions thereof with respect to syndication rights. 

37. At the time of the execution of the July 10, 1970 
Memorandum the parties thereto believed and expected 
that a separate agreement would be entered into with re¬ 
spect to syndication rights to All In The Family between 
Tandem and Viacom. It w r as not wdthin the contemplation 
of the parties and the parties did not intend that the syn¬ 
dication rights would be assignable by CBS. 

TENTH DEFENSE 

38. Tandem repeats and realleges each and every al¬ 
legation contained in paragraph 36 hereof with the same 
force and effect as though fully set forth. 
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39. Tandem and Viacom entered into a working ar¬ 
rangement pursuant to which Viacom was authorized to 
exercise the foreign syndication rights to All In The 
Family after advance consultation with Tandem. Pursuant 
to the working arrangement, Viacom was required to meet 
certain minimum sales levels, to account periodically to 
Tandem for all proceeds and costs of its All In The 
Family syndications, and to furnish Tandem with a detailed 
memorandum of each distribution or licensing deal made 
by Viacom for All In TnE Family. 

40. Such working arrangement, pursuant to the terms 
of the letter agreement dated August 26, 1971 between 
Tandem and CBS, superseded and replaced the provisions 
of paragraph 12 and any other provisions of the July 10, 
1970 Memorandum with respect to syndication rights. 

41. Viacom breached the provisions of such working 
arrangement by failing to meet minimum sales require¬ 
ments, by failing to make proper accountings and by fail¬ 
ing to consult with Tandem in advance of making syndi¬ 
cation arrangements for All In The Family. 

42. By reason of Viacom’s breaches of the working 
arrangement, Tandem terminated the arrangement by writ¬ 
ten notice to Viacom on March 26, 1973. 

ELEVENTH DEFENSE 

43. Even if paragraph 12 of the July 10, 1970 Memo¬ 
randum is held to be valid and binding, which Tandem 
denies, the alleged agreement to make CBS the sole syndi¬ 
cation of All In The Family was not for a fixed or deter¬ 
minable duration, nor did paragraph 12 contain an express 
provision that the duration was to be perpetual, and there¬ 
fore, such alleged agreement was terminable at will. 
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44. The alleged agreement was terminated by Tandem 
by written notice given to Viacom, CBS’ alleged assignee, 
on March 26, 1973. 

TWELFTH DEFENSE 

45. By the terms of the agreement between CBS and 
Viacom made as of December 31, 1970, the right to syndi¬ 
cate All In The Family, if CBS ever possessed such right, 
which Tandem denies, was not assigned to Viacom and has 
not otherwise been assigned to Viacom. 

Wherefore, Tandem demands judgment herein dismiss¬ 
ing the complaint, together with the costs and disburse¬ 
ments of this action and such other and further relief as to 
this Court shall seem just and proper. 

Shea Gould Climenko & Kbamek 

By M(89|& L She lton 

A Member of the Firm 
Attorneys for Defendant Tandem 
Productions, Inc. 

330 Madison Avenue 
New York, New York 10017 
Telephone: (212) 661-3200 
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Notice of Motion Pursuant to Rules 12(c), 12(f), 
12(h)(2) and 56, Dated September 7, 1973, to 
Dismiss the Fifth Defense 


UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 


Sirs : 

Please Take Notice that upon the annexed affidavit of 
Otis Pratt Pearsall, sworn to September 7 , t 1973, the an¬ 
nexed affidavit of Cornelius Sullivan, sworn to September 
7, 1973, and upon all the pleadings and proceedings hereto¬ 
fore had in this action, the undersigned will move before 
the Hon. Murray I. Gurfein of this Court, in courtroom 
2904, United States Courthouse, Foley Square, New York, 
New York, on the 17th day of September 1973, at 10:00 
o’clock A.M. or as soon thereafter as counsel may be heard, 
for an order pursuant to Fed. R. Civ. P. 12(c), 12(f), 
12(h)(2) and 56: 

(a) dismissing the “Fifth Defense” asserted by 
defendant Tandem Productions, Inc., in its answer 
to the second amended complaint herein; and 


L 
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(b) granting such other, further and different 
relief as to the Court may seem just and proper. 


Dated: New York, New York 
September 7, 1973 

Hughes Hubbard & Reed 

By Otis Pratt Pearsall 

A Member Of The Firm 
Attorneys for Plaintiffs 
One Wall Street 
New York, New York 10005 
(212) 943-6500 

To: 

Shea Gould Climenko & Kramer 
Attorneys for 

Tandem Productions, Inc. 

330 Madison Avenue 
New York, New York 10017 

Cravath, Swaine & Moore 
Attorneys for 

Columbia Broadcasting System, Inc. 

One Chase Manhattan Plaza 
New York, New York 10005 
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Statement Under Rule 9(g) of the General Rules 
of the United States District Court for the 
Southern District of New York 

UNITED STATES DISTRICT COURT 
Southern District of New York 

[Same Title] 

The following are the raateriai facts as to which plain¬ 
tiffs, the moving parties herein, contend there is no genuine 
issue to be tried: 

1. On June 4, 1971 the spin-off transaction by which 
Columbia Broadcasting System, Inc. (“CBS*') divested 
itself of its syndication business to Viacom International 
Inc. (“Viacom”) w T as effectuated. 

2. CBS entered into an agreement dated as of July 19, 
1970 with Tandem Productions, Inc. (“Tandem”) relating 
to the production, network broadcast and syndication of the 
television show 7 entitled All In The Family (the “Tandem 
Agreement”) of which Pearsall Aff. Ex. A* is a true copy. 

3. CBS and Tandem entered into an amendment dated 
July 21, 1971 of the Tandem Agreement of which Pearsall 
Aff. Ex. B is a true copy. 

4. Network broadcast of All In The Family com¬ 
menced in January 1971 and has continued to da*e. 

5. Tandem received total license fees of $1,176,500 for 
the 1970-1971 season, having been paid at the rate of $72,- 
500 for 13 new programs and $18,000 for 13 repeats. 

6. Pursuant to 1114 of the Tandem Agreement, Tandem 
received reimbursement of certain “below-the-line” ex- 

* References to the “Pearsall Aff." are to the affidavit of Otis 
Pratt Pearsall sworn to September 7, 1973, submitted in support of 
this motion. 
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penses ii± excess of an average of $5,000 per program for 
the 13 programs in the 1970-1971 season. 

7. Pursuant to fl4 of the Tandem Agreement, Tandem 
received reimbursement of certain pre-production ex¬ 
penses in the amount of $12,000. 

8. Tandem received total license fees of at least $2,- 
370,000 for the 1971-1972 season, liav»ng been paid at the 
rate of at least $80,750 for 24 new programs and at least 
$18,000 for 24 repeats. 

9. Tandem received total license fees of at least $2,- 
430,000 for the 1972-1973 season, having been paid at the 
rate of at least $82,500 for 24 new programs and at least 
$18,750 for 24 repeats. 

10. Tandem has been successful in renegotiating the 
Tandem Agreement to increase the license fees beyond 
those shown in Pearsall Aff. Exs. A and B. 

11. Pursuant to fll2 of the Tandem Agreement, Tan¬ 
dem received $16,000 in consideration of its best efforts to 
secure syndication and distribution i .gilts in additional 
foreign areas. 

12. As a result of Viacom’s foreign syndication of All 
In The Family, Tandem has received $105,925.23 as the 
producer’s share of receipts from foreign syndication. 

Dated: New York, New York 
September 7,1973 

Hughes Hubbard & Reed 

By Otis Prass Pearsall 

A Member Of The Firm 
Attorneys for Plaintitfs 
One Wall Street 
New York, New York 10005 
(212) 943-6500 





’•'-Ti'j"^n nm* rr% s' 
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Affidavit ot Otis Pratt Pearsall Dated September 7, 
1973, in Support of the Motion to Dismiss 
the Fifth Defense 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 


Otis Pratt Pearsall, being duly sworn, deposes and 
says: 

1. I am a member of the firm of Hughes Hubbard & 
Reed, attorneys for plaintiffs, am a member of the bar of 
this Court, and am familiar with the facts and proceedings 
in this action. 

2. I make this affidavit in support of plaintiffs ’ motion 
to dismiss the “Fifth Defense” asserted by defendant 
Tandem Productions, Inc. (“Tandem”) in its answer to 
the second amended complaint. 

3. On or about July 10, 1970, Columbia Broadcasting 
System, Inc. (“CBS”) entered into an agreement with 
Tandem relating to the production, network broadcast and 
syndication of the television show entitled All In The 
Family (the “Tandem Agreement”) A true copy of the 
Tandem Agreement is annexed hereto as Exhibit A. # 

4. CBS and Tandem entered into an amendment of the 
Tandem Agreement dated July 21, 1971 (the “July 21, 

♦The copy annexed is a more legible duplicate of the copy 
marked as Exhibit 65 during the course of the depositions in this 
action. 
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Affidavit of Otis Pratt Pearsall 

1971 Amendment”)- A true copy of the .July 21, 1971 
Amendment is annexed hereto as Exhibit B. 

5. The primary consideration for Tandem’s perform¬ 
ance under the Tandem Agreement was network broadcast 
of All In The Family and the payment of license fees. Net¬ 
work broadcast commenced in January 1971 and has con¬ 
tinued to date. Tandem has been paid the license fees due 
under the Tandem Agreement as amended by the July 21, 
1971 Amendment (Deposition of Norman M. Lear pp. 148- 
49, annexed hereto as Exhibit C). 

6. During the 1970-1971 season, Tandem received an 
advance in the amount of $109,902.97 against first-year 
license fees (Exhibit A TT4; Ex. 112*, annexed hereto as 
Exhibit D; Deposition of James W. Hayes p. 34, anm 1 
hereto as Exhibit E). Paid at the rate of $72,300 per new 
program and $18,000 per repeat, Tandem received a total 
of $942,500 in license fees for 13 new programs and $234,000 
for 13 repeats (see Exhibits A and C). Thus, Tandem 
received total license fees of $1,176,300 for the 1970-1971 
season. 

7. Tandem also received reimbursement of expenses 
incurred in connection with the 1970-1971 season. Thus, 
pursuant to H14 of the Tandem Agreement, Tandem was 
entitled to receive up to an average of $7,500 per program 
in reimbursement of certain “below-the-line” expenses, 
(Exhibit A fll4) and it was actually reimbursed in excess of 
an average of $5,000 per program. Calculating on the 
basis of an average of $5,000, Tandem received $65,000 
of reimbursement for these expenses. Pursuant to 1J4 of 
the Tandem Agreement, Tandem received reimbursement 

* Rerences to “P. Ex." are to the exhibits marked by plaintiffs in 
the course of the depositions herein. 
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of certain pre-produetion expenses in the amount of $12,000 
(Exhibit A fl4; P. Exs. 18, 103 and 113 which are annexed 
hereto as Exhibit F; Exhibit E). Thus, Tandem received 
total reimbursement of expenses in excess of $77,000 for 
the 1970-1971 season. 

8. During the 1971-1972 season, Tandem received li¬ 
cense fees of at least $80,750 per new program and at least 
$18,000 per repeat (Exhibits A, B and C). Thus, for the 
24 episodes in this season, Tandem received $1,938,000 in 
new-program license fees plus $432,000 in repeat-program 
license fees for a total of at least $2,370,000. 

9. During the 1972-1973 season, Tandem received li¬ 
cense fees of at least $82,500 per new program and at least 
$18,750 per repeat (Exhibits A, B and C). Thus, for the 
24 episodes in this season, Tandem received $1,980,000 in 
new-program license fees plus $450,000 in repeat-program 
license fees for a total of at least $2,430,000. 

10. Pursuant to U12 of the Tandem Agreement, an addi¬ 
tional amount of $16,000 was paid to Tandem on July 28, 
1971 in consideration of its use of its best efforts to secure 
syndication and distribution rights in additional foreign 
areas (Exhibit A 1[12; P. Ex. 62 which is annexed as Ex¬ 
hibit 6; Deposition of Sheldon Perry pp. 176-77, annexed 
hereto as Exhibit H)‘. 

11. Based upon the above calculations, the total of the 
license fees received by .Tandem for the first two and one- 
half seasons of All In The Family was at least $6,041,500. 
But, this figure can only be considered a minimum because 
Tandem has apparently been successful in renegotiating 
the Tandem Agreement each year to increase the license 
fees beyond those shown in Exhibits A and B. Thus, the 
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following is a report of statements made by John Schneider, 
President of the CBS Broadcast Group, to the FCC during 
hearings on the question of retention of the prime-time- 
access rule: 

“ ‘Norman Lear’ the writing half of the Tandem 
Productions team of Bud Yorkin rnf. Norman Lear 
that is producing the very successful All in the 
Family and Maude for CBS, ‘is a 2,000-pound go¬ 
rilla,’ Mr. Schneider said. ‘And we can’t push Nor¬ 
man Lear around. We have firm contracts with him, 
and every year he comes in and tears them up. Each 
year his salary goes up 20 to 25%.’ ” (Exhibit I.) 

Wherefore, plaintiffs respectfully request that their 
motion be in all respects granted. 


Otis Pratt Pearsall 


(Sworn to September 7,1973.) 
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Memorandum of Agreement Dated as of July 10, 1970 
Between CBS and Tandem 

(See Opposite jpgjr 1 ) 



w 



\ .** 


i’.F.MCr.AI.DlT'. 07 AOF.~Ft-~.TT dated *:s of July :x>, J.'jf'J r.y ana netweer. ces •ir.uv.* •oiv.i 
I.'rVjV.’O-r:, a division.of ' nlur.bia Broadcasting System, J '.,51 West 52nd LtreeL. 
Kew York, Lew York (h ir.after called "CL'S’) and Tar. .. Traductions, Inc., 

1501 ;.vc::u: of -’-'Otars, Suite 670., Los Angeles, California 5 OC-S 7 (hereinafter 
called Contractor ). 

1) Contractor rrall -reduce and furnich for broadcast over the television 
facilities of the CZ1 Television network a series of one half-hcur programs 
vhich shall he pred :eod ir. color, on video tape, entitled ALL II.’ ?-:Z FAMILY. 
The series essentially will be a topical satire in conformance with r.aterial 
furnished to CIO ar.i it is understood that Contractor ’./ill only be approxi¬ 
mately two to three weeks ahead of air in order to keep the series topical. 

• Each program will-be produced to cor. for a to a prep rasa format mutually approved 
between the parties. 

• • 

• • • • 

2) CCS shall have the right to commence the broadcast of the series in nid-senscn 
of the 1570-71 season (in which event C3S must so advise Contractor on or 
before November 15, I 97 O) or the fall of 1971. 

3) Ike series term shall be 5y years (in the event the broadcast of the series 

is commenced mid-season 15/0-71) or five years (in the event ' ,.s broadcast 
of the series is commenced in the fall of 1971). CSS shall have the"right 
to yercir.ate t.nis agreement effective at the end of any then current broad¬ 
cast season by written notice to Contractor on or before April 1 of the then 
current broadcast season. If CSS does not exercise its right of termination. 
CdS snail have its customary first negotiation rights with respect to con- ‘ 
tinv.ii.ioa Oa who series and., if the oarties fail to rc n ch •c* , pe'.*pf *-■?»•$- 

. refusal, rights for one year thereafter in connection vith a.ny liiiru'party' 
offers vnich are equal to or less favorable to Contractor than Contractor's 
last offer to CSS. 

• . ** . * * • 

*0 The programs shall be delivered at the following license fe^s: » 


Kia-season 1970-71 (if applicable) 

1 st year (1971-72) 

2 nd yoa.r (1972-73) 

3 rd year ( 1973 - 7 -) 

Utb year ( 197 ^- 75 ) 

5 th year (1975-76) 


Per New 
Program 

$7?.500 

72.500 

75,000 

77.500 

80,000 

82.500 


Ter Repeat 

$ 18,000 

16,000 

18,750 

19,500 

20,250 

21,000 


CDS had advanced the sum of $109,902.97 against first year license fees 
iuid CSS has recouped said advance. 

Contractor rhall also be entitled to a r.or.-rcecupablc rrc-orcductien f : ;d 

^ y~,C«D -cr -ccou-'.wabic ana substviutiatcd prv-j'roiuitic.i e;rr;uaes.- 

iv-S .ui auujueL 10 the cur.ternary union, rovcrr-;nt-.l 

•••••• j xauw •••»• o. \4VvlcujL'o CiiCCwlVC 1 ’’CHI rjid 

10, 1570. . 1 


ONLY COPY AVAILABLE 


( 





r\ rnc rcoplicable nriccs per new program shall be payable os fol-ews: 

' two-thirds upon completion of taping and one-third upon delivery. 

Tne applicobic repeat fee will be payable within ten days after 
broadcast of the repeat. _ 

6 ) Commitment: . .♦ 

(i) Mid-season 1970-71 st a rt: 

13 new piograms; CBS shall have the richt to increase its order 

• for new programs on a week to week oasis but in no event more 

. than 17 additional new programs. . . 

(ii) Fall 1971-72 start: § ; I 

• • 13 .new programs; CBS shall have the right to increase its order 

• for new programs on a week to week basis but in no event more 

than 17 additional new programs. 

% / 

(iii) Notwithstanding subdivision (iv) below, in the event CBS commences 
broadcasting mid-season 1970-71 and does not exercise its richt 

.to terminate effective at the end of the 1970-71 season, CBS mini- 
; mum commitment for the 1971-72 season will be 13 new programs ar.d 
*. . • CBS shall have the right to increase its order for new programs 
: on n week tc week basis but in r.o event more than 17 additional 

• t new programs provided that an aggregate of 22 new programs must be 

; . ©ydercd°or the termination right exercisable on or before April « 

1 , 1972 will be deemed to have been exercised. 

(iv) Subscouent years: ' • . . • . v . 

, • * • • 

• ' 16 new programs; CBS shall have the right tio increase its order 

for new programs on a week to week basis, but in no event more 
}. • . than 1*1 additional rev programs provided that an aggregate of 22 

new programs must be ordered or the termination right exercisable 

• : on or before the April 1 of the then current broadcast season will 

l . . \>c deemed to have been exercised* . # • 

• • • 

(v) During each broadcast season for which CBS orders new programs, CBS 
shallhavc the right to broadcast repeat programs on an as needed 
basis. 

(vi) Notification for the ordering of any additional new program(s) beyond 
the order of the minimum commitment must be given at least three weeks 

* prior to its scheduled telecast date. 

7) The site for production of the scries programs shall be California. 

0) CBS shall have full p»*>or approvals with respect to all key creative eion.en>..> 
and of such cast members, if any, who are featured in at least seven programs 
in the average out, of every 13 new programs produced. CBS shall have the 
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further right to approve of any substitute of ary person or element 
approved by CBS. Jean Stapleton end Carroll O'Connor as loads, Sally 
Strulhers ar.d fob Reiser as "Gloria" ar.d 'Mike", Michael Evens as 
"Lionel", r.r.i John Rich as hire a tor have been approved, and the ser¬ 
vices of Staple sen > O'Csr.r.sr, Struchers, and Reiner in each program 

here under are of the essence cf this agreement. 

# • * * .* * . .. 

9) Contractor varr'nts ar.d represents that it has the agreement of Norman 
Leal* that .Tor.-.an. Lear will produce and be the hcadv.riter of the series 
on the fclls-.ir.g basis’: ... . 

(i) if the series is commenced for a aid-season 1970- 
71 start, all new programs produced for the 1970- 
71 season and if the termination right exercisable - 

• . ■' on or before April 1, 1971 is not exercised for a 

" • minimum of the first 13 new programs for the 1971- 
' 72 season. » . . ... 

. ■'* (ii) if the series is commenced for a fall 1971-72 

start, for all r.ew programs produced for the 1971- 

.* 72 season. . • . 

• ■ - * . . •. • 

After, the applicable requirements set forth -hereinabove in this paragraph 
have been satisfied, Norman Lear, at his cole election, ray choose to ren¬ 
der services as only Executive Producer of the series, it being understood 
that CHS’ creative approval rights as set forth in Paragraph 3 shall be 
applicable with respect to any person thereafter rer.derinz services as pro¬ 
ducer and/or stager and/or headvriter. It is understood that the cervices 
of Korn an Lear as set forth hereinabove arc of the essence of this agreemer.; 


10) CBS shall reimburse Contractor for the cost (includir.g*fringes ar.d employer 
contributions ar.d taxes) of the "black family" for each program in which 
any or all of such "black family" appears, it being understood that: 

(a) CBS shall have prior approval cf the business arrangement 
’ . for each member of the "black family", 

" (b) No member of the "black family" othe^ than Lionel shall 
appear in core than-13 episodes in any broadcast season. 

■ n) The broadcast area shall be the United States, its territories and posses¬ 
sions (including Puerto Rico) Bermuda ar.d Antigua. The broadcast area 
may be extended to include Canada (pre-release or otherwise) to accommodate 
a sale by CBS to an advertiser(s). V.'ith respect to broadcasts of the pro¬ 
grams in Canada pursuant to the previous sentence, Contractor shall receive 
* 60/> and CBS shall receive -C£ of the r.eirprofits from such Canadian broad¬ 

casts without deduction of ar.y distribution fee, but minus actual oui-cf- 
pecV.et costs. . . - 


♦actual out-of-pocket 
♦^program 


. % 




• ran* - -a"lor shall h fell uerchsr.iislr.r rights at • ,7?> merchandising 
■' f* Q*~ -h-ll be entitled to receive IS'j of net profits from. r.orchan- 

di-i-- the deduction of the aforesaid merchandising fee which 

\ u ___> of merchandising. CBS shell hove 

5 ^•'‘"c^a-.d distrihuticn 'rights to the programs, to the extent 
. aid. Sj•—- 4 _. . r - r i cl<st-ibution 

• » » «i a a . * •«« a ^ •• • • 1 ^ n ^*n •* •' e 2* w ^ ^•# w*»* • ^ ** *** v * 

VNiiw vw.i-. *“*“*“ .**” * ****** % . . . > pnel 

~ ^ );',< domestic c tit ion-oy-station, 2p,j r^-c...—, 

" ic* t":' -'•) and CBS shall say Contractor all net profits derived 
tSVe^'aftor section of said distribution fees and all distribution 

iner r ^r.~ _ r „j 2 >oorcsents that as of this date, it: 

_—.a T -at'cn ->r.d distribution rinhts in the United States, its 

. tlT'lllrill (insludlns Puerto Rico), E«aa4», Anti ? uo, ;• 

r^o-do c-e-t Rriiiin and ’.rest terror,y, on free television (inclu-mg 
cSie tei'e/Isioi r.ot constituting "pny-W"). Contractor oil! use its 
best efforts to sec-arc- additional syndication and distnou-ion areas an- 
rpc -t-iii reimburse Contractor for its expanses in securing sarae, up o 
a saxiEum of $l6,CC0. Contractor will constantly advise CBS of its pro¬ 
gress i|» securing any such additional area(s). 

•13) CBS shall have its customary first negotiation/first refusal rights .rith 
resDect to any spin-off from and stripping of this series. . • . 

• lh) Th« trrties have negotiated the terns and conditions for Contractor's 

' „ o- c - 5 * c^l-'-'crnia belcw-the-lir.e facilities in connection with -he 

product icn^of"the series^ ^The^belov-the-line^facilities -tes^e^ 

ErfVibit A^attaahed^heretoj and to that extent, tha below-the-line elements 
ordered by Contractor at the applicable rates are included in the pacx- . 

* A.< 7 0 p. ici fC/i new uiCgicruS spseificl iii 7r.lc.gi«y;i - iiCreO. . xv xs. VuWel - 

stood that Cor. true tor srallbu “protects!" with respect to suen bslow-tr.c- 
. lino rotes for the life of this ecrecr.cnt. (It is understood the. C3S • 

• *. ^11 accent as an allowable belcw-the-line charge the sum o. $500 agams- 

rent off^es, etc.). In the event that the average'below-the-line charges 
. for the applicable contract year exceed the ar.ou.nt of $ 22,500 multiplied 
bv the n’-ubc’* of new urograms produced during such con.racw year, Cca 
agrees to absorb s.ch' excess up to an average nf $? ; 500 n-r program so 
produced. Any excess above the amount spacified above shall ce borr.e^oy 
Contractor with no right of reimbursement or recoupment whatsoever, me 
• • parties intend to enter into a formal agreement for the use of suen fa¬ 
cilities. • * . . ‘ . * 

15) Any cost of rc-editir.g r.ew programs for purposes of repeating the same 

• • hereunder shall be borne by Contractor. 

• ^ 

16) As used herein, "network breedeest" reins a breodeest, trensnlsslon and/or 

' ■ „ r> te^cvisScn dcvic?«») 

•% »> » r*.CH/.b C- - -»«———7 --- • 

nH.ho.ls r.r.d imrrovemenis, nr..* or hereafter fcr.cwn, without limitation; a 

#r ... _‘-elutes relayed broadcasts made r.oz later than c*j mays 

nr lc- V'Cr 7 -ultr.aua"brcaicr.ct, transmission .and/or exhibition ever any 
facilities that rtell r.ot have been used therefor, although ordered there- 

- for or normally used ir. connection with similar breanerrss, -rar.smi.. 

V r.-d/or crhibla-ien:: tl:a tcVr.isica devices, mechcis cr.d ir.provemer.cn re^ 
furred tc heroin include, but arc net .Limited co. s«-cal-wc 0 .... ..— 

"trail.;!:, tor" stations ar.d relay systems, as well as antenna systems w.»*c.» 






receive and retransmit or redistribute (with or without amplification), 
television signals by wire or cable connection or otherwise to television 

receivin'; sets. . . : 

\ 

17) Contractor shall use reasonable efforts to secure from major performing 
talent that they will be available to perform lead-ins and lead-outs to 
commercials and commercials themselves during production periods for net- 
vork sponsors at no additional expenses to CDS or the sponsor(s). 

16) (a) The ALL III T:!E FA11ILY (as distingui shed from TILL DEATH DO US PART) 
property, the series, the programs and all elements thereof shall be 
exclusive to CBS in television, radio and feature films from the date 
‘ hereof until the expiration of the tern of this Agreement within the 
broadcast area. The program series TILL DEATH DO US PART wixl not bo 
• . ’exhibited on television in the broadcast area during the term hereof. 

Por the purpose hereinabove set forth, Canada shall be deemed to be 

•part* of the broadcast area. . _ 

% • • . 

(b) notwithstanding anything to the contrary set forth herein, it is 
understood end agreed that Jlorxan Lear, ire.writers and John Rich 
and minor performing talent arc not exclusive to .the series. Further, 

* ; the featured cast members will each be allowed to malic three guest 

appearances during each 13 week cycle subject to granting tine period 

* . ‘ and isajor sponsor protection. • • • ,• 

• • * 

3-9) (a) The parties hereto recognize that- the concept of the program series 
represents an attempt at a new departure in conventional American 
television, entertainment in that the conic premise of the program f 
aeries is tiie satihiaution or political attitudes, tacn program, 

I. however, shall comply with all CES Program Practices policies ana 
rtandards and C33 nay require Contractor to make such changes in 
; the script for any program or any material contained in any program 

;• .or to edit any completed program os nay be necessary to secure con- 
plioncc with such policies and standards. 

(b) In furtherance of CBS’ rights pursuant to subparagraph (a) of this 
. paragraph 19 and in order to fulfill the purpose of the program series 
*. • as set forth in said subparagraph (a), Contractor warrants that neither 

’Lithe series nor any program therein shall become or be what would be 
considered the*television equivalent of a tract on behalf of any po- 
litical ideology or viewpoint, and that the range of political attitudes 
; . satirized in the program* series shall be sufficiently varied so that 
Die series does not become identified with any particular ideology or 
viewpoint. . ' . . . • 

CBE hereby acknowledges that it took delivery of the first thirteen 
programs in the series nr. accept able for broadcast and that CBS will 
. npt hcrcaitcr claim that Contractor was in breach of its obligations 
in rcsnect to those programs; provided, however, that CBS reserves 
the rights, should the need arise in CBS* opinion, to require Car.tr.ic- 
tor to correct any imbalance in or respecting any one or more of those* 




wo-rnms in connection ulih IV.cir future use, the cane to he done 
£«, CDS' exp-nee; and provided further that CDS retains the richt 
lo JSqui^e Contractor to correct any overall imbalance in those 
firs^thirteen programs by appropriate adjustments in program 
. material in subsequent programs in the senes. 

relieve CDS of its oblications hereunder. 

21 ) a. parlto; intern. U»t nuthall, 

• 'hall, together with the pro¬ 

visions Hereof - ^"'Hhif He-^end^”or C te?eSnt 3rC ta‘ ! eddUioII; CBS • 

£S JESSta «?i££»t and shall he incorporated in the said -ore. 


formal agreement. 


CBS TELEVISION NETWORK 
A division of Columbia 
Broadcasting System, Inc. 


ACCEPTED AND AGREED: 
TANDEM FRODUCTIOKS^D^/' 
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EXHIBIT A TO MF.MQRXlIDUM OF AGREEMEi 
nET/TF.EU TA!*i<KM PRODUCTIONS. INC. 

IT DATED AS OF JULY 
AIID CDS TELEVISION 

10, 1970 

REWORK 

• * • 

ficlov-the-line ‘facilities rates 


TECHNICAL CERVICES 

UNIT 

RATE 

Telecine Projector 

VT Ployback/Rccord/Edit 

Jnhousc Camera* 

Four Track Audio* ’ . 

Orchestra Trc-Record/Balance* 

Hour 

Hour 

Day 
. Hour 

Hour 

$100.0: 

85.00 

300.00 

30.00 

25.00 

Video Tape Stock Sold 

Video Tape Stock Returned 

Hour 
• Hour 

255-00 
200.00 cr 

Technician 

Sound Effects Man 

Hour 
. Hour 

17-00 

20.00 

FIIM SERVICES 

• ' • . 

m • 

• 

/ 

Projection Room • * 

-Film Editor 

Hour 

Hopr ~ ' 

15.00 

15 .OCT ' 

-STUDIOS AMD ST10FS 

f 


Studio Operation 

Studio Set/Strike _ . . 

'Control Room' ’ • 

Rehearsal Hall 

Hour 
• Hour 

Hour 
. ' Hour 

250.00 
• 125.00 
50.00 
20.00 

Stagehand 

Electric Shop Men 

Makc-Up/llairdresser 

Stage Manager 

Lighting Director 

Hour 

Hour 

Hour 

Hour 

Hour 

8.00 

12.00 

11.00 

12.00 

15.00 

Carpenter 

Scenic Artist 

Wardrobe Handler 

Bet Decorator 

Special Effects Man 

Hour 

Hour 

Hour 

Hour . 

Hour 

* 11.00 
11.00 
: -9-00 
ll.o: 
12.00 

Graphic Artist 

Draj>cr 

Prop Handler 

Hour 
. Hour 

Hour 

l>l.00 

11.ee 

8.00 


«Rutc docs not include wpwer. 








CBS Television Network 
A division of Columbia 
Broadcasting System, Inc. 
51 West 52nd Street 
Hew York, Hew York 10019 


Gentlemen: 

‘ALL IN THE FAMILY. 

■SSiSa s sssr^was fttjSrJu- 

Sl of ih" “Lctothe boot of my ability and to the same extent as 

*— I tSSed y .«h h oa.tUs end;:. 

dSfes! I acknoxledne that you vould not have-entered into the A C ree- 
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Exhibit B Annexed to Affidavit of Otis Pratt Pearsall 

Letter Agreement Dated July 21, 1971 
Between CBS and Tandem 

(See Opposite HSgr*) 
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July 21, 1971 

Tandem Productions, Inc. 

1901 Avenue of the Stare 

Suite 670 * 

Loe Angeles, California 90067 


RE: ALL T;i THE FAMILY 

Gentlemen: . 

Reference is made to the Memorandum of Agreement betv;eer. 
us dated as of July 10, 1970. 


Said Memorandum of Agreement is hereby amended as follcv:: 


1) Paragraph 4 - As a result of CBS' agreement to *nclu;i^ 
f.hp .<-7 c.nn override in the license fee fer ns*.: prs^- —~ 
effective with the 1971-72 season, the new program 
prices shall be as follows: 


“1st year (1971-72) 
2nd year (1972-73) 
3rd year (1973-7*0 
4th year (1974-75) 
5th year (1975-76) 


$ 80,000 

. 82^500 

. 85,000 

.87,500 

, 90,000 


In addition to the foregoing, CBS shall pay Contrac 
an additional sum of $750 per new program produces 
the 1971-72 season." 


2) Paragraph 14 - Effective with the 1971-72 season, 

Contractor shall pay actual below-the-line cos^s on - 
weekly basis with no $ 7,500 override protection inas¬ 
much as the override has been added to the license 

fee. 

% 

Except as modified above, all other terms and condition 
of said July 10, 1970 Memorandum of Agreement shall rcr. 
in Tull force and effect and arc hereby ratified and 
confirmed., 


»<i .<» 













Will you please sl G n in'the space provided for below to 
conform your acceptance hereof. 

Very truly yours, 
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Exhibit C Annexed to Affidavit of Otis Pratt Pearsall 
Deposition of Norman M. Lear (Excerpts) 

(See Opposite (£3^) 
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NOON Si PRATT 


UNITED STATES DISTRICT COURT 

southern district of new york 


VIACOM INTERNA TICHA L, INC., et 

£11 • , 

Plaintiffs, 


TANDEM PRODUCTIONS, INC., I 

Defendant, V 

and / 

COLUMBIA BROADCASTING SYSTEM, 1 
INC., \ 

Additional Party Joinecl 

Pursuant to Rule 19. j 


73 Civ. 2941 (M.I.G.) 


Deposition of NORMAN K. LEAR, taken on 
behalf of the Plaintiffs, at 450 North 
Roxbury Drive, Deverly Hills, California, 
commencing at 9:30 A.M., Monday, August 
20, 1973, before Harold M. Leibovitz and 
Ben Hyatt, Certified Shorthand Reporters 
and Notaries Public, pursuant to Notice. 


NOON & PRATT 

Certified Shorthand Reporter, 
11)0 WIISMIRE IIVD, SUITE *Zi 
IOS ANGEIES. CAtlF. KCSI 
RHONE. 


! 








NOO N a PRATT _._—-1 

. I UR. wauiSAU.. That l« r.ot what I am trying to got at horo, 

. Mr. Shelton. I am trying to refroth the witness' recollection. 

,| Q ghat is what I have reference to as the production 

. advances. What I had reference to as the preproduction nonrecoup- 
s able payment is what they are talking about in the next paragraph 
6 there, which is the $12,000. Do you sec that? 

. A $12,000 for accountable and substantiated preproductic-. 

* 1 expenses. 

9 q what I am asking you is whether you recall that not | 

10 only d id CBS in the fall of 1970 make production advances which ( 
n were recoupahle, but in addition they made payments of $12,000 . 
.5 to Tandem of the preproduction expenses on a nonrecoupable basis. 

u A I have the vaguest memory of this $12,000 figure and . 

m nothing more. If you are asking me do I remember receiving the _ 
« check or how it occurred, I have no mer ry of it at all. • 

16 Q Thereafter as the program went on the air each 

successive week commencing in January of 1971 CBS made payment, 
u did it not, to Tandem of the license fees prescribed in that 
19 Exhibit 65 that we are looking at? 

so A It made payment to Tandem through EBM of the license 

21 fees. I never saw a check or knew when they were paid. 

22 Q The program, as you have already indicated, initially 

23 went on the air in January of 1970 and it proceeded to go — 

24 hr, SHELTOK: That's not correct. 

25 MR. PEARSALL: Q — *71, and it proceeded to run on a 

2,1 weekly basis, did it not? 

27 A Yes. 

28 q For 13 episodes; is that correct? | 






I 

fc 
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A Yes, that*3 correct. 

Q And then it immediately recommenced running with 

13 repeats; isn't that so? 

A That's correct. 

Q During the fall of 1970 ns you were going forward with 

your production efforts that you have described, was CuS going 

I orward. to your knowledge, with any of its own activities to 
iavc the way for the airing of "All In The Family"? 

A Is the word "fuck" allowed in this deposition? They 

reran't doing a fuckin' thing. 

q Did they go forward with the sale of advertising time 
:o advertisers, do you know? Did you get any reports on that? 

A I didn't get any reports on it. but when the show went 

i 

on the air there were advertisers. When I said they weren't do.ng 

i 

anything. I had reference to the fact that they were concerned ( 
L^ith how the public would take it. so they did not advertise it. 
they did not promote it on the air. To the.best of my recollectic. 
there were no on-the-air promotions, no advertising. It simply 
went on and with the disclaimer that I referred to earlier. 

Q But they were obviously out selling time in the 
program, because, in fact, time was sold for All In The Family i 
isn’t that correct? 

A Yes. And it was their business to do that. 

Q In fact, you complained, did you not. to CBS about 

their failure to do what you thought was appropriate in terms of 
promotion and advertising and you asked for more promotion and 
advertising, didn't you? 

A v I did. 


• \ 
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Exhibit D Annexed to Affidavit of Oti* Pratt Pearsall 
Letter, December 10, 1970, Perry to Hayes 

(See Opposite 
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CBS O 

TKLEUSION 

Nmuiiik 


A n.M'- .vi o' H'i I'lf.intinj 6y>.'»m, Irr. 

SUV..* i vs:-, m 

K»w Yr>-k. |.V»- York ICO ID 

(?t?j rc5-AaJ'i 


r 


i 

j 

HE: ATJj Ti! ??T3 iY.irn.Y (pl.ro UallvCo Cnetl.* ) 

Dear Dill: 

Eqc1c.pc 4 herewith la cur check In the nraounL r' *'1,312.55 (pursuant 

to ycui* Rovcnber 27 invoice a ci* $21,112. 6h r.:. i :.l. The nicrc- 

onid $21,212.55 will be treated ca an addltJ > »i production advance 

n^einot license lees which, vlth this chec!:, sill total $10.j,'O2.97. 

Accordingly, pursuant to cur agreed upon ferrule, vo will recoup 

o-sainat the firct tea (10) shows nt the rate t-. $10,!>90.20. 

* 

Ac discussed, .'rcci hero ra In, the Meat Coast vill handle ccrie3 bill¬ 
ing. I wish to extend ry best wishes fer u r.--.L successful projrna 
aeries, . 

Best personal records. 

Biacercly, 


Cheldcn Perry 
Associate Director 
•'Businesc Afi’aira 


Mr. J. Vllllo-a Ilayco 
Executive Business Banagarsent 
132 South Rodeo Drive 
Beverly Killc, Culifornin 

December 10, I 970 

I 

ect Geo Coba, Esq. 


OaUrExh. For ID 

Plf. Exit. Ifr-fcV. 

Waller Shapiro CSR 
' Doyle Reporting Inc. 


1 

1 


7 
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Exhibit E Annexed to Affidavit of Otis Pratt Pearsall 
Deposition of James William Hayes (Excerpts) 

(Sue Opposite J^r 3 ) 


COPY 


NOON ft PRATT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF 11EW YORK 


VIACOM INTERNATIONAL, IHC., et 
ctl • , 

Plaintiffs, 


TANDEM PRODUCTIONS, INC., 

Defendant, 


No. 73 Civ. 294 1 (M. I.G.) 


COLUMBIA BROADCASTING SYSTEM, 
INC., 

Additional Party Joined 
_• Pursuant to Rule 19. 


Deposition of JAMES WILLIAM HAYES, taken on 
behalf of the Plaintiffs, at 450 North 
Roxbury Drive, Beverly Hills, California, 
commencing at 4:10 P.M., Wednesday, August 
22, 1973, before Harold M. Leibovitz and 
Ben Hyatt, Certified Shorthand Reporters 
and Notaries Public, pursuant to Notice. 


AND PROCEEDINGS OP 
THURSDAY . 

AUGUST 23, 1973 


NOON & PRATT 

Certified SUrftotf Reporter. 
MJB WIISMIM HVO. SUITI <30 
IOS ANGIIIS. Cai If. Wat 
PMONt: 4101)0 


• 4 

V*, 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 
' 27 

28 


inadequate, he was having trouble — just kind of general, "I am 
having trouble making ends meet," and he wanted a black family 
and subsequent thereto CDS made an allocation for the black family. 

MR. PEARSALL: Mr. Shelton, nay we have production of the 
January 1971 letter from Lear to Sipes? 

MR. SHELTON: I don’t have it. 

MR. PEARSALL: Q Do you have a copy of it in your office? 

A I remember it distinctly, and I will see if I can 
find it for you. 

Q 1 show you two documents that have been marked 

Plaintiffs' Exhibits 84 and 07 for identification and ask whether 
or not you received copies of those documents. 

A Yes. 

Q I show you a copy of Plaintiffs' Exhibit 2 for 
identification, which is a couple of pages from Variety, Weekly 
Variety, of July 22, 1970, and ask you whether or not you read 
that article concerning "All In The Family" at the time it came 
out. 

A llo, I don't think I did. It must have been in Weekly 
Variety. 

Q It was. 

A I don't subscribe to that. 

w I show you a copy of Plaintiffs' Exhibit 18 for 

i identification and ask whether or not you received that document? 

A Yc3, I did. 

Q On the first page there is reference to the enclosure 

of a check for $0,969.11. Do you recall receiving that check? 

A I personally wouldn't have received it in the nail. I 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
1? 

13 

14 

15 

16 

17 

18 
19 


50 


21 

22 

23 


25 

26 

27 

28 


am reasonably sure it was received, of course. Dut to answer 
your question, I don't handle the checks in bhe office. 

Q I show you Plaintiffs' Exhibit 103 for identification 
and ask whether that is a copy of a letter which you received 
from Hr. Perry. 

A Yes. 

Q I show you Plaintiffs' Exhibit 113 and ask if that 
is a copy of a letter that you received from Mr. Perry? 

A Yes. 

. Q I show you a copy of a document that lias been marked 

Plaintiffs' Exhibit 112 for identification and ask if that is a 
letter you received from Hr. Perry? 

A Yes. 

Q Mr. Hayes, I show you a copy of a document which has 

been marked Plaintiffs' Exhibit 12 for identification, together 
with its enclosure, and ask whether or not you received a copy 
of that letter together with this enclosure from Mr. Perry. 

A , Yes. 

Q Now, is that the form of memorandum of agreement 

that you had reference to a little earlier in your discussion as 
having been received and then you got off a commentary to Mr. 
Perry raising points addressed to that memorandum? 

A To the best of my recollection, the answer is "Yes.* 

Q I shew you Plaintiffs' Exhibit 14 for identification 

and ask whether or not that is a copy of a document you received 
from Mr. Perry. 

A Yes. 

0 ' I show you Plaintiffs' Exhibit 16 for identification. 










Exhibit F Annexed to Affidavit of Otis Pratt Pearsall 

Letter, October 20, 1970, Perry to Hayes; 

Letter, November 13, 1970, Perry to Hayes; 
and Letter December 10, 1970, Perry to Hayes 

(See Opposite I5§P) 
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NETWORK 


A D.vicirr. cf Colu.rb.u Li:cjd;a:: r.Q C/stc.*n. Inc. 

6 *. 

NotvYc>«. Xi'w Yo f * 1CD19 


r>o.'i. F>:lj. For ID ^ 

PH. Lxh. h-TrV-.. 

Waiter Shapiro CS!t 
Doyle Rcjjorlinu Inc. 

7 -/S- *7 3 


RE: V.’ALLY’S CAS'-Tf] (also V.nc/.n as ALL TIC Ti-5 FAXTT.Y) 

Dear Bill: 

As you veil know, I have been the recipient of many bills, letters 
and various other paper missiles originating from your ofiice vnich 
I promised I would look into expeditiously. I an now at the point 
where I have answers and accordingly, the following is in reply to 
the documents set forth below: 


l) Your letter dated August 12, 1970 to Ann Nelson 

billing pre-production charges of. * $6,182.52 

(for period ending 7/31/70) 

Your letter dated August 28, 1970 to Ann Nelson 

billing pre-production charges of. 2,563.18 

(for period ending 8/31/70) 

Your letter to ne dated October 6, 1970 bill¬ 
ing pre-production charges of. 1 , 809.87 

(for period ending 9/30/70) 

Total $10,555.87 


This will acknowledge receipt of your September 30, 1970 letter which 
attached a copy of Bud Yorkin's letter to you dated September 21, 1970 
explaining and substantiating the various charges set forth in the above 
bills. According]/, wc can accept all of the charges set forth in such 
bills except the $1,000 charge for Greg Zittcl which in our opinion should 
be charged as a production expense and the charge of $556.76 with respe 
to your trip to New York at the time of negotiation of the deal. Accor 
ingly, enclosed is our check in the amount of $ 8 , 969.11 in reir.bursemcn 
for such pre-production expenses leaving a balance of $ 3 > 030.89 in the 
pre-production fund. 


2) Your letter dated October 8, 1970 to r.e billing production expenses 
of $38,590.12 - Enclosed herewith in our check in said amount of 
$38,590.t2 which, pursuant to Den Sipes' agreement with you, will 
be treated as an additional production advance against license fees. 
Please note the suggested recoupment formula outlined in point 3(c)* 


:>■ n 












M. 1-AYFo 


3) Your letter dated October 6, 1970 to me with respect to the pro¬ 
posed Memorandum of Agreement dated July 10, 1970 between Tandem 
Productions, Inc. and CIS (utilizing the 2ter.orr.ndum of Terms para¬ 
graph references): 

(a) Paragraph 1 - The essence of what is stated therein is in 
accordance with our understanding. 

(b) Paragraph 2 - This will confirm our firm program commitment. 

Any such commitment is, of course, subject to pay or play and 
you do not have a firm "on the air" commitment from CES. 

(c) Paragraph U - As set forth above in point 2), v;e have now 
advanced an additional s*33>590.1i 2 for a total advance against 
license fees of $ 68 ,590.*;2. Pursuant to your recommended 
method of recoupment, as updated by today’s telephone conver¬ 
sation, we will recoup against the first ten shows at the 
rate of $8,899-04. 

(d) Paragraph 7 - V.’e accept your comments as set forth herein. 

(c) Paragraphs 9 and 18 - The terms of Paragraph 18 arc subject to 
the terms of Paragraph 9* 

U) Your letter dated October 13, 1970 to me enclosing a copy of Jerry 
MeFnie's letter to you darned October 8, 1970 - The essence of Jerry 


MeFnie's letter dated October 13, 1970 is correct. 


I wish to thank you for your patience in all of the foregoing matters 
and I trust that all outstanding problems are now resolved. 

Best personal regards. 

JSincerely,--- 


Sheldon Perry' 
Associate Director 
Business Affairs 


Kr. J. William Hayes 
Executive Business Management 
132 South P.odeo Drive 
Beverly Kills, California 


October 20, 1970 


cc; .-a*. Sam Cohn 

be: Messrs. Agoglia, Daly, McGowan, Rubin, Sipes, Lyons, 
Miss Ann liclson 
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A |>ivi-. cn o' ' liio.UcniilnQ Oy.'.im. loc. 

M V.Vil W Bl«» 

I.Vw WI 'K lh v. Yf ’k 10013 
(21?) ;(V4J?I 


RV. /'t,T, t:T TT: Wl'ILY (Also Ally's Centre) 


Dear Bill: 


Enclosed herewith ic car check in the cr.:oa;-‘ :• /?• >-’7 ,'.00 nadc 
j<aytiblc to Tcn-Jcin Productions, lac. in r<-i: v arr.'..nl For sub¬ 
stantiated pre-production e/.peuccu ia ceiine.-ti a • it'., the abave- 
cnptlrucd program cerios. 


Sincerely, 


Sheldon Ferry 
Associate Director 
Busiuoso Affairs 


Mr. J. William Bayes 
Executive Fas incss Management 
132 South Rodeo Drive 
Beverly Hills, California 


BP/jb 

Enel. 


December 10, 1>73 


cej Dcjs Celia, Esq. 

( 

REGISTED ID MAIL 
RETUTdl RECEIPT REQUESTED 


‘ For ID ...... 

Pll. Exh. Jh-EV. 

Walter Shapiro CSR 
Doyle Reporting Inc. 


i 
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Exhibit G Annexed to Affidavit of Otis Pratt Pearsall 
Letter, July 28, 1971, Nelson to Hayes 

(See Opposite fr^gr 3 ) 
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TELEVISION 

N KTVi ( 1 ' L ;) v k 

A D.vivrn c.< €.{•'•■■Tti'ft lno..dCJ'-tin9 railin'. Inc. 

tdevinon f.ilv 

JM» Pi .•'.<!> Pv.-CMi'd 

to* Ar.;H‘*. C. '•■ci'ia 

(213; Oti.X »•>:•«» 


DdtrHxh. For ID . 

pll. Exh. lir-EV •— 
Waller Shapiro CSK 
Doyle Reporting Inc. 
* 7 - -73 


July 2C, 1971 


Dear Bill: 

Encloccd io a CBS check dated July 22, 1971, in the 
ficcunt of $16,000, which is the payment o C vced to under 
. nf the n®n« of enreemont between CBS and 

Si W^icnc-i lr conncctl^ with "All In Vhe «lf. 

Wo ore hopeful thet the revlccd poses ulll ho out to oil 
of you before the end of the week end thet you will find 
thora in order for signature. 

Kindest regards. 


Sincere! y, 

Anne llclcon 
Buoinccc Affairs 


Hr. Bill llaycn 

Exccutivo Buoinccc Monascoicnt 
132 Couth Rodeo Drlvo 
Beverly Ulllo, California 90212 



Enclosure 

cci Hr. Pcrlbercer 
Mr. Terry 
Mr. Rubin 
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Exhibit H Annexed to Affidavit of Oti» Pratt Pearsall 
Deposition of Sheldon Perry (Excerpts) 

(See Opposite jfngr 3 ) 




POS 

DLT 

CHEZ 


UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

__ 

VIACOM INTERNATIONAL, INC., : 

et al. , 

Plaintiffs , 
-against- 

TANDEM PRODUCTIONS, INC., 

Defendant. 

__ 


73 Civ. 29^1 
(M.I.G.) 


Deposition of SHELDON PERRY, taken by 
the Plaintiffs, pursuant to Notice to commence 
at 9:30 a.m. on July 12, 1973 and subsequently 
adjourned to 10:00 a.m. on that same day, and 
to further adjournment until 10:00 a.m. on 
Friday, July 13, 1973, at the offices of 
Columbia Broadcasting System, Inc., Law 
Department, 36th Floor, 51 West 52nd Street, 

'New York, New York, before Walter Shapiro, 

Certified Shorthand Reporter and a Notary Public 
within and for the State of New York. 

DOYLE REFORT1NG. IN 

CERTIFIED STCNOTYPE REROUTE 
192 Nassau Strict 
N ew York. N. Y. 10033 


Tclcrmonc Barclay 7-C441 
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HUGHES, HUBBARD & REED, ESQS. 

Attorneys for Plaintiffs 
One Wall Street 
New York, New York 

By: OTIS PRATT PEARSALL, ESQ. 

-and- 

ALLA1J J.vKASEN, ESQ., 

of Counsel 


CRAVATH, SWAINE A MOORE, ESQS. 

Attorneys for Columbia Broadcastinc Sysrera 
One Chase Manhattan Plaza 
New York, New York 

By: JAMES P. GLEASON, JR., ESQ. 

-and- 

STEVEN EDWARDS, ESQ. , 

of Counsel 


RUBIN, WACHTEL, BAUM A LEVIN, ESQS. 

Attorneys for Defendant ^ 

598 Madison Avenue 
New York, New York 

By: GERALD HARRIS, ESQ. 

-and- 

RONALD GREENBERG, ESQ., 

of Counsel 


Also Present: 

RONALD LIGHTSTONE 1 j 


WILLARD BLOCK 
JACOB MILKENS, ESQ. 


\ 
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2 j: reinstated in paragraph 1?, that had been left out. 

:i | q can you tell us what that language is? 

ji 

t I ft y es . The first two sentences of the new pace 

i 

s | *1, as distributed in the letter of July l6th, reinstates 

<> the first two sentences of the first draft which v:e 


7 l have been referring to as the "Wally's Castle" draft, 

|j 

R originally distributed September 25, 1970, intact. 

• 9 I Q Othcrv/ise paragraph 12 on the revised page 

• i 

10 4, insofar as it relates to syndication and distribu- 

11 | tion rights, tracks the language of paragraph 12 as it 

12 ! had been distributed in the second draft circulated with 

13 ' the cover letter of June 16, 1971? 

I 

14 | A That is correct. 

15 Q Thank you. 

i 

A The third change, there was another change that 



did not appear in the version presented to us here, 
which was an inked-in change of the dollar amount, which 
I don't think is significant. 

Q Thank you. 

I show you Plaintiffs' Exhibit 62 for 
identification, and I ask whether or not you can identify 
that document. 

A Yes, I recall seeing a copy of that. 

Q And this is the cover letter which Mrs. 




I 
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Nelson sent to Hr. Hayes, ultimately paylnp Tender., that 
$ 16,000 vre have had repeated reference to, pursuant 
to parafraph 12 of the memorandum of aercenent? 

A That's correct. 

q I chow you Plaintiffs' Exhibit 63 for 
identification, and ask whether or not you can identify 
that, which is a letter to Mr. Perlberger from Mr. Wins, 

dated July 29, 1971* 

A Yes, I recall seeing this. 

q By this letter Mr. Wing forwarded to Mr. 

Perlbergcr for execution the memorandum of agreement 
dated as of July 10, 1970, and specifically the version 
shoving the typing date of 7/22/71? 

A That is correct. 

Did you say, for clarification,"an agree¬ 
ment /’only because there was an amendment here, as well? 

Q Oh, yes, I did say "agreement" only, yes. 

Why don’t you clarify it in your answer? • - 

• i 

A * There was an agreement and an amendment forwarded. 

; i q The amendment dated — r ' n 

E 

A July 21, 1971. . ■ > . 

f, q So the cover letter really covered the 

/ ' 

Bending out of two documents for execution,_the original 
memorandum of agreement dated as of July 10, 1970, 
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Exhibit 1 Annexed to Affidavit of Otis Pratt Pearsall 
Article in Broadcasting, August 6, 1973 

(See Opposite 
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^lf. Callimore Mr - Amory 

not often been made before, the networks 
have the "courage" to do oil-beat and 
controversial-issue programing that sta¬ 
tions might lack. Usually networks arc 
accused of lack of courage. 

The praise came from Mr. Yerkin, 
who with his partner. Norman beat have 
three successful comedies on the networks 
—All in ilic Faintly and Maude on CHS. 
and Sanford and Son on NBC—and Mr. 
'Rich, executive producer of I lie Waltons. 
on CBS Mr. Yorkin said the networks 
fjasx m.ule it possible for him and his 
''partner to "make a strong move to help 
man undei stand his fellow man.” And 
.Mr. Rich said only a network would have 
the “courage” to do "a soft show.” like 
The Wahnns. Both said they were not 
dominated by the networks; that they 
used them only as the most efficient con¬ 
duit available for their programing. 

The commission has said its review 
could result in retention of the rule (per¬ 
haps with modifications to eliminate some 
of the problems that have developed in 
connection with it), in repeal, or in a 
compromise in the form of a major rc- 
>^vision of the rule. * 

And the last possibility seemed the 
most likely after the oral argument, ac¬ 
cording to some commission sources. 1 he 
stall has piepared a number of options 
for the commission’s consideration; one 
that would he an almost classic compro¬ 
mise would lelurn to the networks two or 
three of the hall-hours now denied them 
(Broadcasting, June IS). 

The commission is expected to act by 
late September. And that schedule could 
havc-ellect on the outcome of the pro¬ 
ceeding Commissioner Nicholas Johnson, 
who is believed to support the rule, will 
have probably left the commission by that 
time lie has been serving beyond the 


And halt a dozen otherwiac. Jerome Shestack of Schnader, . 
Harrison, Segal and Lewis, counsel to NBC, said that network 
no longer finds the rule offensive. Irwin Russell of the Wolper 
Organization said that if the rule is retained, It should exempt 
"educational value programing" or, if not, require the networks 
to provido one hour a week of such fare. Richard E. Bailey Sr., 
of the Hughes Sports Network, proposed that affiliates be required 
to pre-empt 5% of prime-time network programing each quarter. 
r Marvin Diamond, counsel for Hughes, said that "Any rule that does 
j not require pre-emption will permit networks to determine when 
the access period will be." David Baltimore, WBRE-TV Wilkes- 
Barre, Pa., an NBC-affiliated UHF, urged removal of the ofl- 
network-program restriction, and noted that he faces competition 
from caole systems that import shows he can’t touch. Cleveland 
Amory, critic for TV Guide, said the rule hasn't worked but that It 
Is essential that its intended goal be achieved. 

June 30 expiration of his term because pendent producers providing network 

the President has yet to appoint a sue- programing are "locked into contracts 

ccssor. But James H Qucllo. the former that requite use of network facilities." 

Detroit broadcaster who is said to be the "Norman Lear,” the writing half of the 
President's choice to replace Mr. Johnson Tandem Productions team of Bud Yorkin 

(Broadcasting, Julv 30). could be scrv- and Norman Lear that is producing the 

.nit before the end of September. very successful All in the Family and 

Maude for CBS, "is a 2,000-pound 
i. mil—n r ■■mi - gorilla," Mr. Schneider said "Wc can't 

T| 10 uursin'it I rtar push Neman Lear around. Wc have firm 

I lie V k. J* - contracts with him, and every year he 

swings ai CBS comes in and tears them up. Each year 

_ . _ , ..__ his salary goes up 20 to 25%.” 

Nobody pushes Tandem Productions Thc counse | f 0I NBC, Jeiomc Shestack. 

around, says Jack Schneider sa j d j( j$ n0( , ruc , hat j n j cpcn j en i p r0 - 

in response to a charge that CDS duccrs must use NBC facilities for pro- 

rcquircs its producers to use ducinc their programs. ABC’s counsel, 

the network s video-tape facilities j amcs b McKcn ' na wa , askcd hy ,he com 

,.. ,.„ c . mission to provide information regarding 

Icr, president of the CBS/ , ha , networ f, practices. 


To John Schneider, president of the CBS/ 
Broadcast Group. Norman Lear is a 
2,000-pound gorilla. You know, the one 
in the joke that can sleep anywhere he 
dam pleases. 

Mr. Schneider offered thc estimate in 
thc FCC's oral argument on thc priine- 
limc-acccss rule last week, when a ques¬ 
tion was raised as to whether Mr. Lears 
Tandem Productions and other producers 
providing programing for CBS arc 
obliged to use CBS's taping facilities. 

It so happens that all producers for 
CHS using tape do use the network’s 
facilities. (That is not true of shows done 
on film.) But. Mr Schneider said, in ic- 
sponsc to Commissioner Nicholas John¬ 
son's feigned amazement at the "coin¬ 
cidence.'' that c-ndinon comes about only 
because CBS's facilities arc the "best" 
and arc olfered at competitive prices 

Thc question had been raised as a re¬ 
sult of an allegation by Katrinia Rcnouf, 
counsel for the Natisin.il Association of 
Independent Television Producers, which 
favors retention of thc rule, that iiulc- 


, ABC picks up 
Riggs-King match 
fer $700,000 

Network already has sold oul game 
and will put it on in prime lime 

ABC-TV has bought thc rights for a two- 
hour prime time telecast of the Billie 
Jean King-Bobby Riggs tennis match 
Thc event will he aired live from thc 
Houston Astrodome on Thursday. Sept 
20, at 8 p.m. NYT, with the winner 
picking up $100,000, the loser nothing 
The network paid an estimated $700,. 
000 for thc rights, ami the 15 com¬ 
mercial minutes were prics’d at $00,000 
per minute (although each of thc nine 
sponsors was accorded at least a nominal 
discount on that figure, according to an 

J / 
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Affidavit of Cornelius Sullivan Dated September 7, 
1973, in Support of the Motion to Dismiss 
the Fifth Defense 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 


State of New York ) 

County of New York ) ss.: 

Cornelius Sullivan, being duly sworn, deposes and 
says: 

1. I am the Director of Business Affairs of Viacom 
Enterprises, a division of Viacom International Inc. (“Via¬ 
com”), one of the plaintiffs herein. 

2. As a result of Viacom’s foreign syndication of Al^ 
In The Family, Viacom has already paid to Tandem Pro¬ 
ductions, Inc. (“Tandem”) $105,925.23. This sum repre¬ 
sents Tandem’s share of the payments which have been 
made to Viacom by foreign broadcasters through June 30, 
1973, after deduction of Viacom’s standard distribution fee 
and the direct distribution costs paid by Viacom. 

3. Annexed hereto as Exhibit A is the latest accounting 
statement rendered by Viacom to Tandem on August 28, 
1973. The sum of $105,925.23 paid to Tandem is reflected 
on Exhibit A as follows. The column entitled “Total” 
summarizes the total gross receipts paid by foreign broad¬ 
casters to Viacom through June 30, 1973 ($291,024.42), the 
deduction therefrom of Viacom’s standard distribution fee 
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Affidavit of Cornelius Sullivan 

at 40 percent ($116,409.77) and the deduction of direct 
distribution costs paid by Viacom through June 30, 1973 
($68,847.66). The column also reflects that prior to the 
quarter ending June 30,1973, Tandem received as its share 
of receipts $89,966.46 and that for the quarter ending June 
30, 1973, Tandem received an additional payment of $15,- 
958.77, for total payments to Tandem of $105,925.23. 

4. Exhibit A is a document made in the regular course 
of Viacom’s business, and it was the regular course of 
Viacom’s business to prepare such a document in connec¬ 
tion with Viacom’s quarterly accountings to Tandem. 

Cornelius Sullivan 
(Sworn to September 7, 1973.) 


<3 
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Exhibit A Annexed to Affidavit of Cornelius Sullivan 

Letter, August 28, 1973, t'rom Sullivan to Nicol, 
Together With Statement of Gross Receipts and 
Costs from Inception Through June 30, 1973 


(See Opposite j^gr 5 ) 







* 


August 28, 1973 


VIACOM ENTERPRISES 

A DIVISION'or VIACOM INltKNATIONAl INC. 
»<j PAIlK AVt NUC .'HtW YOnK. NtW YOflK 10C75 . (71?) 5 71- 5300 


RECEIVED 

Mill 2 v 1973 

RONALD UGHBTONE 


Mr. Keith Nicol 

Vice President, Accounting 

Executive Business Management, Inc. 

EBM Building ; . . • 

132 S. Rodeo Drive . . *. • 

Beverly Hills, California 90212 

• , • • 

•’ Res ALL IN THE FAMILY 

Dear Keith: 


I enclose our accounting for the period ending June 30, 1973 
and the check of Viacom in the sum of $15,9130.77 payable to 
Tfindcm's order representing its further distributive share 
of receipts with respect to the above series. 


Best personal regards, 

i 

Neil Sullivan 
Director 

Business Affairs 



Enclosures: (2) 


bcc: Messrs. Almonte, Block, Gorman, 
Miss Mizwinski 
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AI.L IN THE FAMILY 


Statement of Gross Receipts and Costs 
From Inception Through June 30, 1973 


• 

Total 

S291.024.42 

Area I 
Eneland 

Area II 
Europe 

Area IV 
Australasia 

Area V 
Latino 

Bermuda 

Canada 

Cross Receipts 

•S79.118.00 

S19.675.00 

8152.063.42 

$ - 

% 

$320.00 

$39,843.00' 

Less: 

Distribution Fee Q 407. 

116,409.77' 

31,647.20 

7,870.00 

60,825.37 

- 

128.00 

15,939.20 

Distribution Costs: .•*’ 

Script, Screening 4 Editing 
Advertising.£< Promotion 

Prints, Reels & Cans 

Video Tape 

Storage A Handling 

Shipping A Impart Costs * 
Miscellaneous 

TOTAL 

Cain or (Loss) From Dist. 

Less: Residual Advances 

Talents 

Writers/Directors 

Prior Payrr.er.ts 

Total Advances L Prior Payments 

Cain or (Loss) by Area 

Add Area V & Canadian Loss 

Amount Due Producer . . 

1,113.38 
2,229.80 
41,257.23 
14,831.25 
2,459.83 
' 3,916.51 

*> 994.66 

1S8.56 
833.37 
11,419.32 
10,433.11 
333.24 
922.80 . 
1.526.26 

• 57.303.86 

347.92 

71.31. 

1,403.88 

420.57 

900.95 

521.24. 

99.35 

475.85 

872.28 

22,405.03 

579.82 

744.57 

847.43 

869.64 

•125.62 

4.74 . 
14.11 
1.77 

31.94' 

2.54 

5.24 

105.05 
452.£4 
5,356.44 
3,397.75 
515.23 
i.f.03.39 
492.40 

185.257.43 

105.766.99 

9,532.97 

37,303.00 

43.130.49 

11.640.22 

87.619.99 

146.24 

167.72 

23.379.40 

•21.814.14 

8.034.78 

64.443.43 

(146.24) 

152.23 

11,463.60 

3,460.67 

3,600.30 

14.742.86 

2,200.05 

7,919.68 

(1.348.95) 

3,872.25 

25,583.02 

18.103.70 


152.23 

11.480.60 

89 966.46 

22.003.83 

8.770,73 

47.553.97 

• 

152.28 

11.4S0.60 

15,800.53 

153.24 

S (189.69) 

$ (736.00) 

$16,884.46 

$(146 24) 

$ - * 

$• (12.CO) 

• 

• 

• 

• 

• 


$15,958.77 

••• 
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Plaintiffs’ Objection to Offer of Proof Submitted by 
Defendant in Support of Its Fifth Defense 

UNITED STATES DISTRICT COURT 

Southern District of New York 

73 Civ. 2941 (M.I.G.) 

Viacom International Inc., et al., 

Plaintiffs, 

against 

Tandem Productions, Inc., 

Defendant. 


Sirs: 

Please Take Notice that plaintiffs object to the intro¬ 
duction into evidence in this action of the alleged facts in 
support of the Fifth Defense described in defendant’s 
“Offer of Proof” dated September 25,1973 on the grounds 
that the Fifth Defense is insufficient and should be dis¬ 
missed for the reasons set forth in plaintiffs pending 
motion pursuant to Fed. R. Civ. P. 12(c), 12(f), 12(h)2 
and 56. Accordingly the proof thus offered by defendant 
is irrelevant. 

Dated: New York, New York 
September 28, 1973 

Yours, etc., 

Hughes Hubbard & Reed 
Attorneys for Plaintiffs 
One Wall Street 
New York, New York 10005 
» 212 WH 3-6500 

To: 

Shea, Gould, Climenko & Kramer 
Attorneys for Defendant 
Tandem Productions, Inc. 

330 Madison Avenue 
New York, New York 10017 
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Stipulation re: Admissibility of Documents 
Court’s Exhibit 1 

UNITED STATES DISTRICT COURT 
Southern District of New York 


73 Civ. 2941 (M.I.G.) 


Viacom International Inc., et al., 
against 


Plaintiffs, 


Tandem Productions, Inc., and 
Columbia Broadcasting System, Inc., 

Defendants. 


It Is Hereby Stipulated and Agreed by and between the 
undersigned attorneys for the respective parties that the 
following stipulations shall apply at the trial of this action: 

1. Copies of documents shall be admissible into evi¬ 
dence in lieu of original documents. 

2. Any document which comes from the file of any 
party to this action and which appears to be authentic shall 
be admissible into evidence without the need of an iden¬ 
tifying witness and no party will object to the admissibility 
of any such document on the ground of authenticity. 

3. Any document which appears to be authentic and 
which was prepared by Viacom (including any of its sub¬ 
sidiaries which are plaintiffs herein), CBS, CBS Enter¬ 
prises, Tandem, Executive Business Management of Crea¬ 
tive Management Associates, shall be deemed to satisfy the 
business record rule. 

4. The principal place of business and the state of in¬ 
corporation of each party to this action is the principal 
place of business and state of incorporation of each such 
party' as alleged in paragraphs 1 through 8, 10 and 11 of 
the Second Amended Complaint. 

VI' »r ' •• ' -> ' 
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Stipulation 

5. The schedule prepared by plaintiffs entitled “All 
In The Family—Ratings, National Nielsen TV Ratings” 
shall he admissible, subject to objections as to relevance or 
materiality, into evidence and plaintiffs will not be required 
to introduce into evidence the Nielsen reports which underly 
the information contained in said schedule. Upon request, 
plaintiffs will provide the Nielsen reports to the attorneys 
for Tandem and CBS for their inspection. 

0. Columbia Broadcasting System, Inc., in the name of 
Tandem Productions, Inc., has secured and duly registered 
under the United States Copyright Act, 17 U.S.C. §§1 et 
scq., a federal copyright for each episode of All In The 
Family. 

Dated: New York, New York 
September 14,1973 

Hughes Hubbard & Reed 

By James F. Parver 

Attorneys for Plaintiffs 

One Wall Street 

New York, New York 10005 

CuAVATn Swaine & Moore 

By James F. Gleason, Jr. 

Attorneys for Columbia 

Broadcasting System, Inc. 

One Chase Manhattan Plaza 

New York, New York 10005 

Shea Gould Climenko & Kramer 

By Joseph Ferraro 

Attorneys for 

Tandem Productions, Inc. 

330 Madison Avenue 

New York, New York 10017 
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Order Dated September 17, 1973 and filed September 
19, 1973 Ordering CBS to Be Stakeholder and Viacom 
International, Inc. and Tandem Productions, Inc. to 
Interplead Their Respective Claims With 
Respect to the Property 

UNITED STATES DISTRICT COURT 
Southern District of New York 

73 Civ. 2941 (MIG) 


Viacom International Inc., et al ., 
against 


Plaintiff ' s , 


Tandem Productions, Inc., et al ., 

Defendants. 


It appearing from the Second Amended Complaint, the 
Answer of Tandem Productions, Inc. (“Tandem”), and all 
other pleadings and proceedings had herein that plaintiffs 
and defendant Tandem have adverse claims with respect to 
certain property, described below, which is now or here¬ 
after will be in the possession, custody, or control of Colum¬ 
bia Broadcasting System, Inc. (“CBS”); CBS having 
represented to this Court that it has no interest in such 
property and prayed that the Court order plaintiffs and 
defendant to interplead their respective claims with respect 
to such property; and this Court having found that CBS is 
a stake holder with respect to such property, 

It Is Hereby Ordered That 

(1) CBS shall hold all such property, tangible or 
intangible (“the Property”), as it now has or may 
hereafter acquire, with respect to each episode of 






17Ca 


Order 


the television program All In The Family, as is 
necessary to engage in the foreign syndication of 
that program and in the domestic syndication of 
that program after the completion of all network 
broadcasts, including 

(a) a color video tape, 

(b) a copy of the script, and 

(c) a copy of the music cue sheet, 

subject to further order of the Court in this action 
directing CBS to deliver the Property to a party 
herein for foreign syndication or for domestic syndi¬ 
cation after the completion of all network runs; and 
CBS agrees that it has no interest in the property 
which is the subject matter. 

(2) CBS is dismissed as a party to this action. 

(3) Plaintiffs and defendant Tandem shall with¬ 
in days hereof interplead their respective claims 
with respect to the Property; plaintiffs’ Amended 
Complaint may be deemed their interpleader com¬ 
plaint if they so elect; and 

(4) Neither plaintiffs nor defendant Tandem 
shall commence any other action or assert any claim 
against CBS with respect to the custody, control or 
disposition of the Property. 


Dated: New York, New York 
Sept. 17, 1973 


A Tri e Copy 


M. I. Gubfein 
U.S.D.J. 


Raymond F. Burghardt, Clerk 
By B. Edwards 
Deputy Clerk 
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TRIAL, SEPTEMBER 17, 1973 
(Transcript, pages 2-26) 
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2 

TBS COURT* Xa X correct In stating, gentlemen. 


3 

that I have not yet signed the order for a realignment 


4 

of CBS? 


5 

MR, PEARSALL: As far as I know, your Conor, 


6 

you have not yet signed it. 


7 

TUB COURT* Tec*. I will hear argument on that 


8 

first. Mr. Rlfkind goes first. 


9 

MU. RIFKIND: Tour Honor, when I was la9t 


10 

before you at the end of July, you were kind enough to 


11 

suggest that I take a careful look at the decisions 


12 

In Independent Wireless. 


13 

TRE COURT: 269US, I think it is. 


14 

MR. RIFKIND: We have now submitted a memorandum 


15 

to your Honor on that subject. I am really quite 


16 

contented to rely on the memorandum, but I would like just 


17 

to encapsulate it by making two or three points. I think 


18 

that the critical consideration in Wireless was that a 


19 

patentee, and I will accept the proposition that it would 


20 

likewise anply to a copywrite holder, is an indespensible 


21 

party to a lawsuit for infringement under the patent 


22 

or copyright laws, as the case may be. 


23 

I think the Court makes that rery explicit. 


24 

and I woulc. like to reneat one sentence to you from that 


25 

opinion, because it dramatizes, I think, the difference 

« 

1 - - 
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bag 

batwaaa that case and thlat 



recognise there la a tendency,* said 
Chief Justice Taft, *We recognise that there is a tendency 
in the Courts of equity to enjoin the violation of 
contract rights which are invaded by strangers in a 
direct action by the party injured instead of compelling 
a round-about resort to a remedy through the covenant, 
aspraaa or implied, of the other contracting party, 
but such a shortcut, however desirable, is not possible 
in s case like this. A suit without the owner of the 
patent as a plaintiff, if maintainable, would not be 
• suit under Section 4921 of the revised statutes, 
but only an action in equity based on the contract 
rights of the licensee under the license and a stranger's 
violation of than. There would be no jurisdiction 
in courts of the United States to entertain it unless 
by reason of diverse citizenship of the parties, which 
does not exist in this case." 

This is exactly the esse supposed by the Court. 
This is a diversity action, it clearly does not arise 
under the copyrioht law given the decisions of this 
circuit and others as to what it takes to arise under the 
copyright law. 

the COURT* There is no aTfiaent about that. 
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That la clear. 

MR. RIFKIND* I think that's right. Thank you, 

air. 


CDS la not the copyright holder. 

TTTE COURT: That la where I an not aura I go 
along with you), Jiecause it was a licensee which granted 
a sub-license so that — 

MR. RTFXTND: That la true, but I think It quite 
clear that the Supreme Court in Independent Klreless 
and in the subsocroent cases under It recognised that you 
did not have all the intervening licensees if you had the 
original holder of the right. 

For example, in Independent wireless 
General Electric was not a party although it was in the 
chain of title of RCA. 

THE COURT: I am not talking about the chain of 
title. I am talking, and this is the basic thing that 
I am concerned with, I based it largely on two things: 

One, con I make an effective degree here which would 
bind CHS; and nunber two, is not there a duty to defend 
title which makes it better — let’s put it that way — 
for CBS to be a party? 


I have an open mind on it. T have 
been thinking about it all weekend, and what I would 
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Ilka to suggest to counsel is that CBS has proposed an 
order which would in effect make this an interpleader# 
and with the stipulation by CBS incorporated within that 
order that it wofeld be bound by the decree. 

In that event it seems to me that my first 
point becomes academic. 

MR. RIFKIND: The complete relief. ' 

THE COURT: Yea. As to the second point, 

I am not sure, but I have a feeling that since Tandem 
has also objected to CBS's being a party, that perhaps 
we ought to do it that way. Otherwise, if I am wrong on 
the realignment, the parties may go through a whole 
proceeding and then find that there was no subject 
matter jurisdiction, if Mr. Gould is right. I am not 
saying that he Is. I am not sure, but I think it is 
a close enough question so that we ought to resolve it 
that way. 

Is there anybody that would oppose that? 

MR. PEARSALL: Your Honor, I think there is just 
one problem. The prooosed interpleader is under Rule 22, 
and as I understand the requirements for diversity 
under Pule 22, there has got to be diversity between the 
part^’ who is seeking to Interplead the two conflicting 
parties, and of course, that diversity would not exist in 
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fl o wm , as Z understand the interpleader 
statute, the diversity requirement is different, and 
under the interpleader statute the exact number of which 
Z don’t have at my fingertips, all that is required is 
diversity between the two contending parties and not 
be t we e n the stake holder and the contending parties* 

THE COURT: That is what Z think Mr. Rifkind 

Intends. 

MR. RIFKIND: That is exactly right. 

THE COURT: Let me put it this way: 

If you would stipulate that your amended complaint may 
be treated as an interpleader complaint, Mr. Could would 
then withdraw his motion, if it is a motion — I think 
It is only a letter — and I would grant CBS’s motion 
to dismiss crs as a party on condition that the order 
proposed by CBS be signed by me. 

MR. PEARSALL: Z have no objection to that* 

THE COURT: In other words, I want to protect 
both you and Nr. Gould and whoever wins this ease ought 
not to have to take another proceeding against CBS in 
Oder to gat their film. 

MR. PEARSALL : I am in complete agreement with 


that 
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THE COURT t Or their negative. Have you any 
objection, Mr. Gould, to that. 

MR. GOULD: Would you just forgive me a moment? 
Does your Honor want to hear from me on this? 

TIIE COURT: Yes, sir, briefly. 

HR. GOULD: I won't make any extended argument, 
you see, 7. am in this position: Here is a purported 
assignment by CBS to Viacom. We, of course, challenge 
the validity of the assignment. Forget the antitrust 
aspects of It, and we say, "You had no right to assign 
it." 

I think that is very clear. 

So that what we would like to do is to have 
an adjudication here on all the points including — 

THE COURT: But you will have one in the form 
of this order. The order will provide — 

MR. GOULD: I am not sure of that, your Honor. 
THE COURT: I am sure. The order will provide— 
MR. GOULD: I think under this form we certainly 
wind up with another case. 


25 


THE COURT: Mo, I don't think so. What you 
have here, Mr. Gould, is a neculiar thing. You have a 

t 

sub-license for the exploitation of certain rights in 
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a copyright. That la what it 


itc to. 


problam la 


you mi't dlapo— of It physically aa too would a 
miMilltj because It doesn't exist exoept la the air. 
Therefore, you must have access to the negative or to a 
dupe In order to function, or to a tape as the case may be. 

If I order them under all circumstances to 
give you. if you win. the dupe or the negative or the tape 
or whatever else you need — 

MR. COULD: That Isn't what concerns us, your 
honor. We are not concerned only with the negatives, the 
physical property. We are concerned with an adjudication 

of the elemental rights. 

THE COURT: I know what your concerns are. 

You are not going to do that to me. You are concerned with 
trying to create a situation where there la no subjeot 
natter federal jurisdiction, and X am not going to go for it 
I don't think you have any practical reason, Mr. Gould. 

MR. GOULD* I do have a practical reaaon. 

I don't want to haws to try t*a> cases. 
the comm what? 

MR. GOULD* I don't want to have to determine 
who owns these tights as between CBS and ourselves later 


the CfUHT: They are agree leg to be bound. They 
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will amplify it If you want to. Ttw cm expand the order. 

They are not interneted in that. 

MR. RITTTWDi X really don't know what more 
than all property tangible or intangible requisite to 
eyndication onw could give, but I will give anything 
your Honor thinks appropriate. 

THE COURTt I think it'a enough, but if you want 
to suggest sons language, Mr. Could, X will take the 
language. Mr. Shelton, what do you want to suggest? 

MR. GOULD: Let us just confer about it for a 
monent. Me have a problem about it. Let us at least 
see if we can agree among ourselves on this. 

Tour Honor has indicated what you would like to 
<t>, and it makes it a little difficult for me,hut let 
Me see if X can think of something. 

THE COURT: No, it doesn't. All X am suggesting 
is you can't talk in vacuo. Take a look at the order 
proneBed by Mr. Rlfkind. 

MR. GOULD* I have it right in front of Me. 

THE COURT: Look at It and *ee if you want to 
add sobs words. 

MR. SHELTONj Your Honor, can I say soim thing? 
THE COURT* F'lrely. 

MR. SHELTON: The physical negative is not a 
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problem. As a matter of fact, tm have it. CBS doesn't 
•van hava it, and wm can make all the duplicates we want. 

At least that la tha way X understand it. 

Our problem la very simple, and it goes to a 
different problem, your Honor. There was a grant of rights 
to CBS which we claim are illegal for various reasons. 

In addition, we claim that those rights were never assigned 
effectively to Viacom, in addition to other things, that 
ttay couldn't be assigned, and supposing your Honor finds 
for example, that the rights were neverassigned to 
Viacom or never effectively assigned to Viacom. 

Does that mean that CBS is willing to get up 
in Court now and stipulate that if the Court so finds 
Tandem has got the rights? 

TIP?. COURT s Sure. 

MR. GOULDi Let's hear that. That would 
simplify it. 

THE COURT* I don’t know how you can — 

MR. RIFKXND: That is just explicitly what 

wo want. 

MR. GOULD* Show me where it says so. 

MR. RIFKINP* I say that we shall hold all 
property,, all the relevant property subject to any further 
order of Judge Gurfein as to where it should be delivered. 
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beg 11 

MR. GOULDt If y o ur Honor pleases, what 
ooncema m Is if they will stipulate now or Include in 
the order that In the event that there Is an adjudication 
that Viacom hasn't got the rights, that they belong to 
Tandem and not to CBS — 

« 

THE COURT: Don't put it that way. Put it that 
either side, whichever side prevails in this litigation, 
there is no claim by CBS that the order of this Court 
shall not bo obeyed. 

MR. RIFKIND: That is exactly right. Whatever 
the disposition of the property, I assert that CBS does not 
have a claim to it. 

THE COURT: Yes. 

MR. COULD: That is what I want to hear. 

In other words, CBS says that if it is, adjudicated that 
Vlacost hasn't got these rights, then they don't belong 
to CBS? 

MR. RIFKIND: They do not belong to CBS. 

THE COURT: They will certainly stipulate to 
that. I think it's right here, but anyhow — 

MR. COULD: I don't see it in the order. That is 
what I have been looking for. 


MR. RIFKIND* I so stipulate. 

TIE COURT: Tf the” hold it for you, they don’t 
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have it, bat anyhow that is what X meant before by an 
intangible. 

MR. RIFKIND: I am just looking to the possibility 

4 

that the Court holds that the rights should be 

delivered to the community chest or some other organisation. 

X don't know. 

MR. GOULD* No, no, what I want him to do is 
to stipulate that if — 

THE COURT: Why don't we just say, "And CBS 
disclaims any rights to the natter in suit." 

MR. GOULD: That is what X want. 

THE COURT: They will be glad too. 

MR. GOULD: That is what 1 want. 

MR. RIFRIWD: Cns disclaims any interest in 
the syndication rights to "All in the Family." 

THE COURT: And you have to include the 
foreign exploitation rights, don't you. 

MR. RIFKIND: Foreign and domestic syndication. 

THE COURT: Yes. 

» 

MR. GOULD: That is it, foreign and domestic 
syndication rights. I think that ought to be included 
in the order. 

THE COURT: It should be, yes. 

MR. GOULD: It's not here. 








--— 



beg 13 

THE COURT i Just give im the words and X will 

do it. 

MR. RIFKIND: It does provide for a finding 
by the Court that CBS has represented to the Court that 
it has no interest in such property. I don't know 
what more I can say. 

MR. GOULD: I want it in the order language. 

MR. RIFKIND: You asked for our stipulation. 

Me have represented to this Court that CBS has no Interest 
in such property. 

THIS COURT: That is what I thought they had 

done. 


MR. GOULD: It says so here that they have 
represented to the Court that they have no Interest. 

That doesn't mean to me — 

MR. RIFKIND: X would think I was barred by that 


representation. 

THE COURT: At the end of paragraph 1, why don't 
you just add a few words for repeating what it is in 
the “whereas" clause. “And CBS agrees that it has no 
interest in such property." 



Xs that agreeable, Mr. Rlfklnd? 

MR. RIFKIND: That is fine. 

THE COURT: At the end of paragraph 1 X will write 
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MR. SHELTON: Your Honor, can I just put a 
question to the Court? May Z? 

THE COURT* You can put a question, yes. 

MR. SHELTON: Supposing the Court would find 
that there has been no effective assignment. What happens 
at that point? 

MR. COULD: On this stipulation, the rights 
revert back to Tandem. 

MR. SHELTON: Very good. 

MR. PEARSALL: Your Honor, I think there is a 
point that is being mad# here that may not be totally 
apparent. There is a contention by the defendant in this 
case that regardless of whether or not CBS had the right 
to assign to Viacom, it never did so. 

Frankly, Z think that is a completely frivolous 
contention, but were the Court to conclude that CBS had 
the right to assign the syndication rights, but that in 
fact never did so, then in that circumstance CBS woeld 
still own the syndication rights and have the right to 
assign under the syndication agreement to Viacom. 

Z am not going to object — 

THE COURT: They are quit-claiming that now. 


MR. PEARSALL: You see the point basically la 
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thi«i Mr. Shelton's remarks X understand to be directed 
to a very specific possibility, and that is the possibility 
•t the conclusion of this trial your honor will conclude 
that, yes, CBS did hare the rights, yes, CBS did have the 
right to assign, no, CBS never got around to assigning 
to Viacom. 

In that case I would expect that under the 
syndication agreement, were the Court to conclude thatthls 
worthy cane, that the very next day CBS would assign its 
rights to Viacom because what the contention is is that 
we are talking about now, not that they didn't have the 
right to assign, but that they never got around to 
assigning. 

That is the contention to which Mr. Shelton 
is now directing his attention. Here the Court to reach 


that very unlikely concision, in that instance I certainly 
don't want to be bound by the idea thut because they did 
not assign to Viacom, although they had the obligation 
to assign to Viacom, that somehow the riqhts have 
automatically reverted to Tandem because that is not the 
law or the fact. 

I think maybe that is what Mr. Shelton is 
trying to — 

MR. GOULDi Of course, that is what we are trying 
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to do, because they can't have it both ways. 

Either CBS belongs In this caso as a party defendant, 
and if you read the original complaint, that is the way 
it was framed, because the/ haven't got an assignment. 

MR. PEARSALL: Tea, we do, your Honor. 
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MB* «OU)i Mill, than is • f wt l w ai to utettej 
it wa afftotinly tMlyaad. Let'* pat it that war- ia eat- 
tand it vaa wt# they oaota^l it wae, and n tha whole dmlop 
not of tho eooo woo that CBS ahaald bo la boro, from oar polo 
of view, and it akottld bo la boro for this prooloo raaooo. 

They would like to ploy It both ways — 

Tins COURTt You would llko to ploy it both ways. 
MR. GOULDt No, Z wouldn't like to play it both 

way a. 

THE COURT* You want CBS in as a dofondant to oust 
mm of jurisdiction, and you know that Tandsn can't bo sorvod 

ia tho stato court, and you aro boon froo, except for a suit 

r* 

in California. 

MR. GOULDi Year Honor know that to say — to 
phrase it that Z want to oust you froo jurisdiction is to— 

THE COURT! Hot no, Z naan tho court. 

MR. GOULDt — is to stake an Imputation that I 
oartainly don't intoad. 

the couitrt no, I don't noon that, x naan tho 
fodoral court, which is your privilege aad your right, bocaue* 
wo aro a court of United jurisdiction. 

MR. Gould t z want to soy right now that if they 


want to sue ia tho state court horn, subject to only ebooklag 
with the client, Z would bo inclined to giwo than jurisdicti 
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TBS COURT* You want to gat it out of tbo federal 
court, bat that doasn't naan anythin? to mo. 

MR. COULDi No, Z don't think it should. 

THE COURT* If I havo jurisdiction, X havo it. 

If Z don't, Z don't. 

MR. GOUIDt Z want to play it in tho way that glve^ 
ny client tho fullost protection, and Z think tho way it does 
that ia to have CBS in as a defendant. 

Unfortunately, if I could say to your Honor, lot 
him in as a defendant, tho court still has jurisdiction, Z'd 
bo a happy kid. 

THE COURT* But you could havo started an action 
against CBS in tho state courts, which you didn't do. 

MR. GOULD* Then what would we havo done? No 
wouldn't havo had this case. 

THE COURT* Z don't know what you would have had. 

MR. GOULD* We would havo had a mishmash then, 
your Honor, two different cases. 

MR. PEARSALLi Excuse mo, your Honor, Z think 
that really cutting through all this, the simplostic fact is 
that there is no need for CBS to be a party to determine whether 
or not the assignment, was effective. 

Certainly the interpleader approach has been 


25 


proposed by Mr. Rifkind protests both partios, and so far as 
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on open question is concerned, certainly CBS doss not 
to be a party for proper determination of that issue. 

the COURTS Hot going to what? 

NR. PEARSALLt CBS does not need to be a party to 
s determination *\? that issu-. There is no reason why, for 
determination of that question, the one single question that 
Nr. Gould has now developed, there is no reason why for a 
determination of that question in this court CBS needs to be 
a party. 

THE COURTS No, I don't see either why it has to 
be in there. X will either decide there was never a grant, 
in which event it remains with Tandem, or if I decided there 
was a grant, then X have to decide whether or not there was s 
proper assignment and whether it's a defense. 

NR. GOULDs All right. 

THE COURTS It I decide there wasn't a proper 
assignment, then apparently CBS is silling to allow a reversioi 


to tbs grantor, and X don't see what Viacom would have to say 
about that. 

NR. GOULDS That is fine with me. 

HR. PEARSALLs We have a contractual right to 
receive the assigns****'*. Of course, if you determine we did 
net have a contractual right to receive the assignment, then 
that is a different situation altogether, quite right. 
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hr. RirKIHDt X would suppose if they had a 


contractual right to receive the assignment, I would consider 
the court would dees that done which ought to be done. 

THE COURT! Equity being that done which ought to 


6 be dene. 

7 MR. GOULDi I thought that was his point. In view 

8 of what your Honor says, I will accept this order with that 

8 amendment which given expression to the one thing that concerns 

10 !-• 

11 the COURT! I am going to put in, *And CBS agrees 

12 that it has no interest in the property which is the subject 

13 matter of the suit.* ^ 

1 4 mr. goulD! it is the foreign syndication and 

15 domestic syndication. 

IB MR. RIFKIND 1 Where does that appear, ycxir Honor? 

17 THE COURT! I put it at the end of paragraph 1, 

18 at the bottom, ’And CBS agrees that it has no interest in the 

19 property which is the subject matter of the suit.* 

20 MR. GOULDi Would your Honor add, "And that if it 

21 is determined that no assignment was made, the rights revert 

22 to the grantor"? 

23 THE COURTi I can’t decide that in advance. 

24 MR. GOUuDi That is the sense of what this is. 

% 

25 THE COURT! It is the sense, but I am not going to 
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put it in. 

I 

3 

MR. GOULDj Because that is tha question tha client 

I 

4 

la going to put to aa whan wa tall him about thia. 

I 

5 

THE COURT* All right* wa will adjourn now and I 

1 

6 

will taka tha criminal caaa that haa baan waiting. 

I 

7 

(Racass.) 

1 

8 

MR. GOULDt If your Honor pleases, bafora wa gat 

I 

9 

to thia quaation of tha anti-truat thing, I am eonawhat con- 

1 

10 

fuaad with raspact to this order on CBS. My confusion derives 

I 

11 

from tha fact that tha ordar apparently was designed to taka 

I 

12 

care of tha assumption that they ware holding tha property 


13 

which wan necessary to tha appropriate implementation of tha 

I 

14 

syndication process. 

I 

15 

At this moment it appears they may be holding m<mm 

I 

16 

property, wa are holding most of tha property, that is, my 

I 

17 

cliaat, and tha real prcblem is not with respect to tha proper 

*1 

18 

but with respect to tha point that I made before, which is tha 


19 

ultimata ownership of tha syndication rights. 


20 

At this moment I recognize wa are only dealing wit 


21 

that question as between CBS and Tandem. I don't know, I 


22 

haven't got the text of what your Honor has written into tha 


23 

and of paragraph 2 of this — 


24 

THE COURT* Mr. Hughes will read it to you. 


25 

THE CLERK* Thera is added, "And CBS agrees that 

% 
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THE COURTt That la what they intend. 

HE. GOULD i Rad that la what your Honor Intends? 

X don't naan to cataahlsa tha court, forgive me. 

THE couRTt Ho, pleaoe do* 

hr. GOULD i That la what your Honor ?nt#n*a In 
granting thia application and signing tha order — 

THE COURT! That's right. Tha property la defined 
up above, if you look at it, the property tangible or Intan¬ 
gible. Too don’t read it, that la the trouble. 

MR. GOULD t Which la now or hereafter will be In 

the possession, custody, or control of CBS, and right now 
certainly the syndication rights are not In the possession, 
control, or custody of cbs. 

THE COURT! it may hereafter acquire then, accord¬ 
ing to your version, and therefore they are quit-claiming. 

It*a as simple as that. 


at least. 


MR. GOULDi i beyond the point Z was before. 


THE COURTi I think you are looking for something 


that isn't there. Z don't blane you for being careful, but Z 
can't understand, when property is defined es tangible ^ax 
intangible, what else it can mean. 

MR. GOULDi Aa long as there la e clear under¬ 
standing of it by the participants, byt the court, CBS, Viacom 
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■ad oumlrat that the in tang lb la property we are talking 

•- * » “V 

■boat la tha foraign and doaa a tic ayndicatlon right®, than Z 


*t quarrel with tha language. That la what troubled me. 

THE COURT» Tha only ona you can quarrel with is 






Mr. Pearsall, and Z hare sort of overruled him, because the 
effect of it would be that If CBS la found not to have granted 
it to Viacon, then it doesn't have tha power to do it now, 
because Equity could still do it if it wanted to, do what 
should have been dona earlier, then CBS having renounced the 
rights, can't go anywhere else but to Tanden. Where else 
would it be? 

NR. GCULDs There is nothing more Z can say about 
it. Tour Conor has granted their application. Your Honor has 
made tha order with that provision in it, and we have that. 

THE COURT: Incidentally, it is partly for your 

I 

protection so that in tha event you should win, you won't have 
to relitigate again on tha ground that there was no federal 
subject matter jurisdiction, which could wall be the ruling on 
this question of alignment. Nobody else can be as clear, be-* 
cause tie oases are somewhat In conflict. 
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THE CODRTt And X don't know what tha Coart of 


Appeals would do on that# or tha Supreme Court. Z think tha 
battor part of valor la to do it this way. 

NR. gould i Ona othar thin? Z hava forgottan about 
Za paragraph two of tha ordarlng language in the order your 
Bonor has signed there is a provision that CBS is dismissed 
as a party to this action and is discharged from all further 
liability to plaintiffs and attendant with respect to tha 
property. 

Now, if your donor please, since we have expanded 
tha definition of property so that it incladod tha syndication 
rights, X don't think that your Honor — 

THE courts Z agree with youi 1 think X will dis¬ 
charge that further liability. * 

MR. GOULD: Thera certainly is && adversarial 
proceeding between ua on that point and I think that should 


come out. 


crly. 


TUB COURT* Xt is dismissed as a party to the ecti 


MU. RIFKXND: Zf you strike that language which 
fcllovs, logically a negative impl ’^tion night be attached 
the deletion. 


THE COURT x svb itituted for it up above 
■CIS agroes it has no interest in the property*i that «>body 
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can start an action against it. 

MR. RIFKIND: Very well. 

THE COURT: I am going to strike that. 

You don't need "Except as provided in paragraph one 
Wa will strike that also. 

Paragraph 2 will read: "CBS is dismissed as a 
party to this action." 

MR. GOULD? Just one more final suggestion I would 
like to make. The language in paragraph 4 with respect to 
aserting a claim against C3S with respect to the custody, 
control and disposition of the property is limited strictly 
to what it says there. In other words, if we were going to 
have a plenary action against CBS now for violation of the 
anti-trust laws it cannot be cut off. 

THE COURT: No. 

MR. GOULD: By this language. 

THE COURT: No, that is why it la limited to cus¬ 
tody, control and disposition, not ownership. It says nothing 
about a claim for treble damages against CBS. 

MR. GOULD: I just want to be sure, your Honor. 

Thank you. 
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f'R. DONOVANs Turning r.o vr to the motion, my name 
is John Donovan. I arr. vrth KugneB, Hubbard anu Reed. 


The motion wo make £e pursuant to Rules 12 and 56 fcr partial 
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summary judgment dismissing the defense of antitrust illegality 
which Tandem has asserted as the fifth affirmative defense 
in his answer. 

In its brief in opposition to this motion Tandem 
has raised the threshhoid question of whether there are genuine 
issues of feet which preclude partial nummary judgment. 

Clearly, I think, your Honor, there i6 no such issue which 
Tandem has raised. 

Tandem has male no response whatsoever to Viacom's 
Rule 9 (g) and under tha-. rule the facts in that statement have 
therefore, been admitted. Moreover, Tandem did not even sub- 
an affidavit in opposition to that motion, and in accordance 
with the provisions of Rule 56 (e) that does not raise any 
genuine issue of fact — 

THE COURT: Let ire say this: I have the option, 
as I believe, to not trr'at it as a Rule 56 motion if I decide 
to do that. And that is what I an. going to do. So forget 
about all this end disc r3 it as if it were a motion addressed 
to the pleading?- 

MR. DONOVAN: I think, however, there are facts, 
your Honor, which should be considered on this motion. In 
particular I would like to address your attention to the facts 
concerning a separate defence and I think the facts that Tan .am 
has accepted all the benefits of the contract — these are fact 
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which we put in the Rule 9(g) statement and I think they are 
quite Important under this motion. It 19 for this reason we 
have converted it from a rule 12 motion to a rule 56 motion. 

THE COURTi It is like a running demurrer, as they 
used to call it. I will take that into account because it is 
r.ot disputed. 

MR. DOfJOVAV: I think, in any event, there is no 
ge. vi Lae dispute as to any of the facts which are germane to the 
motion. 

Tli.'J COURT: 1 would say this: If I had more time 

I would say to Mr. Gould they ought to put in an answer to 
Rule 9 (g), as the rules require. 

MR. GOULD: If your Honor please, I thought we had 
covered this problem, and if there is no piece of paper before 
the court on this it is because of a misunderstanding. I 
thought we egreed that we would argue this this morning and 
then we would be given additional fact3 to put in papers in 
opposition if the necessity arose. 

??! T ’. COURT: That i?3 true, except a 9 (g) statement 
is cbviourly like a pleadiro. 

MK. GCULD: I know, but wo just naven't had tine to 
do that. And I certainly thought the arrangement — 

TTir COURT: I am not going to decide it now. I 
am jvPt hr iring oral argv ert or it. 
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MR. GOULD: Very well, but I don't want to find 
myself In the position here where there is a motion for summary 
judgment and I have been asleep and everything has been agreed 
to and accepted and not denied. 

THE COURT: I won't do that. Skip that part of the 
argument and argue on the merits. 

MR. DO?;OVAN: All right. Just to set up the factual 
background, on or about July 10, 1970 CBS and Tandem entered 
into an agreement, valid or its face, relating to the TV 
program ALL IN THE FAMILY. They agreed that Tandem would 
produce episodes which CBS would broadcast on the CBS televisio 
network; that CBS would have syndication and distribution right 
and that CBS and Tandem would receive the license and distri¬ 
butions fees cot forth in the agreement. 

The program whs produced and broadcasted, and it 
has turned out to ba a great success. 

Xn response to certain FCC regulations, CBS divests 
itself of its syndication business to Viacom. The FCC examined 
this spin-off transaction and ruled that it effectively divectei 
CBS of any ini'Brest in th*s syndication business of the fully 
indcpwu-nt Viacom. 


T!IK CO-TRTt That vus after the grant. 

MR. DOHOVANt It became effective, your Joncr, on 


June 4, 1971 
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THE COURT* ’’hen wasn't there an extension of time? 
MR.DONOVAN: The FCC said the spin-off transaction 
effectively divested CBS of any interest, and it eventually 
became effective after the FCC ruled approving the transaction 

on June 4, 1971. 

In connection — 

THE COURT: hasn't there an extension during that 
summer of the divestment of this license syndicate? 

MR. ucvJOVAN: Unlor the financial interest rule. 
MR. TARVER: You are talking about the stay of the 


rule? 


THE COURT: Yes. 


^ MR. PARVER: Yen, your Honor, the financial interes 

was stpyod J* ly 23, 1971. 

THE COURT: What is the date of the agreement? 

MR. PARVER? The egreeiiont was dated and the origin 
oral agreement was antore* 1 Into in early July 1970, dated 
July, 1970, a year prior to the effective, date of the rule. 

THE COURT: That was what I thought, yes. 

MR. DONOVAM: In connection with the spin-off 
transaction which became effective on June 4, 1971, CBS assign* 
to Viacom tfco syndicatior righto to ALL IN THE FAMILY. Sub¬ 
sequently, Tandam reacied its contractual obligations relating 
to the* syndication rights, end then Viacom commenced this suit 
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to enforce the contract. 

In its fifth defense, Tanden claims that CBS coerce< 
Tandem into granting the syndication rights by conditioning 
Tandem’s access to the CDS television network during prime 
evening hours on the granting of such rights. 

THE COURT I Wiiit a minute. For the purposes of this 
motion you assume that to be true, I take it. 

MR. DONOVAN: That Js correct,your nonor. Tandem 
apparently contends that this violate' sections 1 and 2 of the 
Sherman act raid also section 340 of the New York General 
Business Law. 

Plaintiffs' position on this motion is that the 
well established line authority exempliP-Ied by the Supreme 
Court'8 rulings in Bruce's Juices v. American Can Co. and 
Kelly V. Kosuga precluded Tandem from ucir.g alleged antitrust 
violations by CBS as a justification for its refusal to pay 
Viacom the agreed consideration for the benefits which Tandem 
has received under a contract valid on its face. 

The general rule, which the Supreme Court enunciated 
in these cacoe, is that a defense of illegality predicated upon 
alleged violations of the antitrust laws v *» insufficient to 
defeat an action on the contract. Plus, the federal courts en 
force the contractual obligations and require the defendant 
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to Htk radxtst for tho utitmt violations and tho m a nner 
which Congress intended — by affirmativo suit for treble 






This rule is founded upon three basic policy con¬ 
siderations, all of which are applicable in the present case. 

First, a party should not obtain the benefits of 
a contract without consideration. 

In the present case. Tandem has obtained all the 
benefits of the contract and intends to continue receiving them. 
Nevertheless, — 

TH2 COURT! They claim, don't they, while there was 
one contract there are really two separable documents which 
just happened to be in the same contract, and normally since 
you can sell syndication rights separately that these were 
two separate .ctlais? 

MR DONOVAN! Kell, in the context of this partlcul 
—tier, I HiiTJr, yenr Honor, Trndem een't have it‘both ways. 
?hey contend, ' a t K e one haaJ« that the sine qua non of CBS 
agreeing to b oadcast their program was giving up the syndica¬ 
tion rights. If that is correct, then obviously the syndicatio 
eights ar* tho consideration for network broadcast and vice 
versa. 

If the syndication rights and netword broadcasts ar 
entirely ind*pondert of each ocher, have nothing do with each 
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otter, than Tandem is conceding their defense is s sham. 

Z don't think they can have it both ways. 

THB COURT: z know, but suppose you have a case 
*here Standard Oil Company says that "I will let you have a 
dealership, or a gas station provided that you buy tires from 
’<*■ •" Hoe, they pay for the gas whatever everybody else does. 
Then when it cases to a question of whether or not they have 


to pay the tires supplied by Standard Oil they say, "No, be¬ 
cause the tires were forced on us by a tieing agreement that 
was illegal. What case have you got that would eay that the 
gasoline statioa dealer in that circumstance would not have a 
defense under the Shenaan act? 

MR. DGaOVANi Well, I think there are several 
oases that deal with this. I think the Supreme Court's dscisi 
themselves are sufficient. A act dissimilar situation is the 
Royster case which Tandem Las relied upon in its brief. This 
ia an ill*ga. reciprocal dec. ? lag arrangement. The court 
asifcsed the i xega ity of the illegal reciprocal dealing ar- 
r&ngsaaut. It found, howe/er, that it would never let them 
onfcros the ccatract. 

Z don't see in this particular case that we have 
to go off and enforce the contract, we have one unitary con- 
tract and the quid pro quo is the producing of episodes and 


giving up the syndication rights. If there were instances suet 
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2 as your Honor suggests where two separate and independent 

3 agreements were made perhaps the giving of the service station 

4 would not in fact be consideration for the purchase of tires 
and batteries and accessories. I don't think that is in this 


case* 


THL COI'ITJ Tut I am really asking io, suppose 


what can* up uas ir term-, rf a supply contract as to which 
9 Standard Oil cough : speci r Lw performance. I am trying to get 
a case where the defendant • s.ys, "I don't have to take the 

11 tires even though I contracted for them because they are the 

12 products of an illegal tiding arrangement forced upon us by 

13 monopolies.* 

14 Can they ther defend on the theory that if the 

15 court fnfo^cco it VJo enforcing an illegal contract? 

16 MR. DONOVAN: I th:‘ sic not, your Honor, and X think 

1 7 that 5a the Royster case. In the Royster case the situation 

18 '/hera Royster sought to tnf >vce the executory portion of a 

19 contract by which -olumbj.u Nitrogen had agreed to purchase 

20 phosphate: from Royster, ".’hey then said, *Oh, well, we don't 

21 went to go ahead with thv* pr«rcbare of phonphatn as part of an 

illegal reciprocal arrangenonw.” 

7he court, u- vo^theless, enforced the contract. 
tf:r court* You c:\te that Royster case? 

MR. r-CNTVANr Y n, I uc • >ur loner, in the repl y 


v 











Colloquy 


213 a 


brief* 


point? 


end 11. 


TVS COURTt Whnro? 

NS. DONOVANt Tendon eleo cites it. 

TBS COURTS No# but where do you cite it# et whet 


MR. DONQVANt Z think you will find it on pages 10 


MR.QOOLDs Ten end 11 of whet? 

MR. DONOVAN: The reply brief. 

THE COURTS The reply brief. 

MR. DONOVANs There ere lots of situations, your 
Honor# where the courts here enforced executory contrects des¬ 
pite the assertion of en antitrust illegality defense# if that 
in what your Honor is addressing yourself to. 

Judge Palnieri in the Automatic Canteen case# for 
exunple # was dealing with a situation where in an exclusive 
distributorship contract which the manufacture was breaching# 
ha, the local distributor# escorted the defense that the 
exclusive distributor shin contract was a violation of tha anti¬ 
trust law*. Judge Palnieri enforced the contract despite the 

test it had 19 additional years to nan. 

THE COURT* The difficulty about Royster is that 
there the court says the reciprocal dealing had been finished. 

NR. DONOVAN* Z think that la exactly tha case 
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aa wall. CBS having departed from the syndication buslssss it 
is obvlout^a court in enforcing this contract cannot accomplish 
the anti-oowpetitive affect which is the subject natter of the 
antitrust violation which Tandem alleges. 

THE COURTt That is from the point of view of CBS, 
but from the point of viev* of Tandem, if they were hurt, they 
were hurt badly. 

MR. DONOVAN: The point of these cases, your Honor, 
is that the focus of the antitrust laws is the protection of 
competition, not competitors. I think that the courts have 
adopted a general rule against allowing the defense of il¬ 
legality la contract actions, antitrust illegality in contract 
actions. The only time they depart from that rule is when the 
court's own decision enforcing the contract is going to ac¬ 
complish a harm to competition. Here — 

TUB COURT* It is the same thing. Suppose somebody 
stolo the rights by forgery and then the court was asked to 
enforce it. The court doesn't enforce that sort of thing. 

Now, if yoa have a clear antitrust violation where, 
assuming for argument's sake. Tandem was compelled to give up 
theso rights almost at the point of a gun, let's say, by CBS 
inorder to get network coverage, then why am I not enforcing 
an illegal contract7 

KR. DOi.QVAiit Your Honor, there are — 


\ ' . 
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THE COURTt You n t ii the court to 9 «t soaewhere, 
to get soeebody. You n ee d the Intervention of equity. 

NR. eonovan » True. 

THE COURT t Let me eek you thlet Theee cesea deal¬ 
ing with damages, are they different In time from cases dealIn 
with . 'table relief? 

rci, DONOVAN: No,they are not. 

THE CO’JKTi Why? 

MR. DONOVAN i I will cite your Honor Judge 
Palmieri's decision In Automatic Canteen In which he enforced 
a contract which had 18 additional yearn to run. 

Z would cite the Naseau Sports against Peters 
case, decided In the Eastern District just last year. There 
the decision was really almost identical to the kind of defensi 
*• hare hero. The plaintiff was a national hockey league tean 
which sought an injunction against one of Its players breachln 
its playing contract and jumping to a team in the rival World 
Hockey Association. 

The defense that was put in in that case was that 
the only obligation he had to perform for the next year for th< 
national hookey league team . rose out of their reserve law 
oiause in the contract. The reserve clause of the contract 
was the very instrumentality, with the gun, in effect, that 
the National Hockey League used In order to monopolise the 
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elramlt court. 

TER COURT: Lot me ask you than: la it a caaa of 
first impression as far as you know? Go ahead, tall m If 
there is another case. I would Ilka to hear it. 

MR. PARVER i May I confer with him just a second? 

TT 1 E COURT: Surely. 

MR. IX;TUVAN : I don't think this is a case of first 
impression. £ don’t see uny ai^Mnction hatwaan this and the 
rationale of Kelly against Kouuqa. I think there are cases 
where while the court la not perhaps granting equitable relief! 
they are gr?.ntin<- r particularly in circumstances that obtained 
at that time, danaoee for things which have not been received, 
which ia, in effect, the ywte thing. It just depends on which 
side of the contract you are on. One side requires performance 
On the other side, to require, you know, the remedy can be the 


However, for example. Judge Pa!mleri and Jedge 
Washer have rtnalt with this. They did not find any difficulty 
in applying the cave rational in cases where they ware grant¬ 
ing equit&b?.e relief to enforce contractual obligations in 
ppita cf a defease very cirl 1 ar to wh&t you have here. 

TIIE CCURTi Wall- let me put it another way. X 
don't know wlathor the ^ extinction makes a difference, but what 
•hoot intangible?? Have you got any eras dealing with an 
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pc«gr«i who signed up for, oh, I think it vu 135 stations, 
who lator said rosily all ho van tod was 95 stations and that 
thoy had imposed upon bin tho remaining usvantod stations. 


Ths Court of Appeals hold that thoy had to show. 


order to recover — and thoy had failed to do 


that 


tho network had had economic power which it actually employed 
ho boat him into tho unwanted stations and that thoy had fai 
to do so and sustained the district court's posttrial ruling 
to that effect. 

TBS COURTt I guess I interrupted you enough. Did 
you care to make any other points? 

MR. domovan t I think there are a couple of things 
X would like to cower. 

We talked about the receipt of benefits, and X 
think X would just like to emphasise agaia X don't think 
Taadem can have it both ways. If they say the thing which 
forced then into this contract, the only way they can get 


acoses to television network broadcasting was by giving up 
syndication rights then clearly they are saying that the 
b e n e f its they had received by the network oroadcasts of e 


b e n e f its they had received by the network oroadcasts of e 
consideration for syndication rights. Xf that is not the cac< 
then their defense is a sham. 

Xf they ere entirely independent, there cannot ha\ 


bser any coeraion. 
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MR. DONOVANi X t?rM with that, your Honor. 

TBS COURT i xt is not for ns to say, szospt it w*j 
s two to ons decision. Xt is obvious they stated the facts 
wrong in the aajority opinion. 

MR. DONOVANt X think that is correct. X think 
the dissenting opinion refers to the Kelly rule and the circul 
divided sorvwhat, but they had two subsequent cases — Atlanti 
Richfield versus ftalco Petroleum and Buffler versus Electronic 
Computer in which they refused to allow a tie-in defense. 

TUB COURT* X am familiar with it. Levin against 

XBM was before Judge Laska. Xt hit me on the head. 

* 

MR. DONOVAN* Yes, it ulld. 

Two other policies which underline this rule, whicl 
Apply here, X think , is the question of not adding to the 
exclusive sanctions which Congress has provided under the 
antitrust laws. The avoidance of contracts was not something 


Congress intended to have as one of the sanctions for violating 
the antitrust Iswb. And, ac the oourt discussed at some lengti 
ia Bruce's Juices such sanction relates in no way to the anti¬ 
competitive injury which aad occurred and in operation it can 
be extremely capricious. 

THE COURT* Bruce's Juices had so many other 
•lewants in it. If everybody followed that, everybody would 
sue American Can and put them out of business. Xt is a compli- 
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vhloh 


Rally is a stronger ease. 

MR. DONOVANt I think some of the considerations 
in Bruce's Juices are applicable here. Z think the 


court in Bruce's Juices enunciated the rule which they really 
meant* which was* it you can prove your contract claim without 
proving a violation of the antitrust laws then the antitrust 
claim is no defense. Z think that is the situation here. 

Z think they also had in mind the kind of disrupt! 
and difficulties that can come in normal commercial dealings 
if such defenses are going to be allowed. 

THE COURT: That is why Z distinguish it* because 
this is not ordinary commercial dealing here. You are dealing 
with a very 1 initad thing. You are dealing with a literary 
property vbich is divisible into various aspects. You are 
dealing with a limited aspect of that. 

MR. DONOVAN: I would say the substantial disrup 
of business conduct in this case ie at least ss great as Bruce 1 
Juices. Me have a situation here where Viacom has received 
part of its properties through a spin-off transaction* or 
through assignment in connection with the spin-off transaction! 
from CBS. It Viacom waa in the position of having to litigate 
CBS, compliance %lth the antitrust laws everytime it wants to 
enforoe one of its syndication rights it is going to be in ▼« 
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You know* it night actually syndicate its rights 
in each situation* but it eortalnly would bars a grant dual of 
trouble with producers on a day to day basis evarytlns 

they wanted to raise — 

Tire COURT! What consideration did Viacom give to 
CBS? You say "for value." What was the value? 

Ilk. DOKOVAN: Zt was a complicated assignment. 
Howe v er* in effect stock was given back to CP3 for all the 
things given to CBS and stock was distributed to the CBS 
shareholders. 

Z thina that to go bask to Bruce's Juices and Kel y* 
what . the holding there was is that there is a very limited 
exception to the general policy against antitrust defenses 
in a contract action and this defense is going to apply only 
when a defendan t can show* first* that the contract is intris- 
leally illegal* that is* illegal on its face. Bruce's Juices 
is very clear on it and Z think Kelly* as well. 

And* secondly* that the court cannot enforce the 
contract without accomplishing the prohibited anti-competitive 
effect. Neither of those things applies here. 

Clearly the contract on its face is entirely valid 

No matter how you view the antitrust claim which 
Tandem asserts either as an attempted monopolisation* a tie-in 
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diapofltiv*. The Supreme Court has ruled that a Sherman Act 
violation la not an affirmative defense to a contract suit# 
even where the violation is inherent in the contractsued upon 
so long as judicial enforcement of the contract would not be 
enforcing the precise conduct made unlawful by the Act.***" 

Another example which relates this principal to 
our case is Columbia Nitrogen against Royster. There there 
was an illegal reciprocal arrangement. The parties had# 
however, prior to the commencement of the contract suit ceased 
their reciprocal dealing arrangement. 

The court seeing that the illegal reciprocal 
dealing arrangement had ceased, determined that its order 
granting damages to Roycter could not in any way exclude 
co m pe t itors or cause the anti-corapetitlve effect which the 
defense was aimed at so it enforced the contract. 

I think that is exactly the situation we have 

here. 

One f.lnal point,which is simply that the New York 
General Business Law is exactly the same as it is under the 
federal antitrust defense. 

THE COURTt You don't have to argue that. 

MR. DONOVAi:* All right; fine, your Honor. I 
think fhat covers it. 

THE COURT: I am going to take just a minute for 
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TBB COURT* All right, Mr. Could. 

NX. GOULDt It your Honor please, Z never listen 
to an argument on ono of these antitrust caaos without boing 
impressed on tho amount of exegesis that la available. Z 
merer know what anything moans bocauso somebody says it la 
aoawthing different. 

Bxuoe's Juices to me means a simple thing. Zt 
■sans you can't buy cans from a follow, use the cans and make 
a profit on it and then when he says, "Pay for than," you say, 
"Sony, Z am not going to pay for then because Z bought tho 
cans in a conercial transaction which was tainted by a viola¬ 
tion of the antitrust laws." 

That is what Z get out of the cases. 

THE COURT* What do you get out of Kelly? 

MR. GOULD* That is the onion case. Z think it 
is the same thing with a little more complication on it. Z 
dsm't think it is our kind of case.' 1 don't think it is what 
wo had to do in this one. 

There, first of all, they allege a conspiracy that 

the plaintiff a*d the defendants and all the other distributor 

• * 

tried to withhold supplier. And I thick the big thing we get 
out of Kelly that is helpful to us is the doctrine of separ- 
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•WG Won't pay you 170,000, wo will only giro you $60,000*7 
HR. GOULDt zt isn't different. They tore in a 
poa i ti on to got the exact toms they wan tod. 

THB COURT t You won't bo ablo to cans in to court 
on that theory and nay, *If wo got $70,000 wo should have 

l 

gotten $80,000, but they had a monopoly power l oro that 
roally coarced ua.■ 

KTw GOULD I I don't think so. X think if your 
Honor goes back over tho history of tho situation, tho sonopoi 
latic, tho coorocd offset was in tho porlphoral rights, in tho 
righto surrounding it. 

THB COURT* There was no question that isn't an 
artificial distinction. Why isn't that any difforont from 
more money or less money which is a matter of negotiation? 

A network obviously, especially tho Last outwork 
to bo approached, had a groat bargaining power and, of course, 
no natter what bold front they mag put on when they come in 
with a now program their knees are shaking, and that's for 
sure. So Z roally don't got this tie-in too strongly, as a 

v 

▼isooral reaction. 

kr. GOULD* Z think Z understand your Honor there. 
However, cf course, there arc two different markets here. 

There is ths network market, the broadcast market — 

THE COURT* Z an trying to distinguish — and this 
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is the aott difficult thing in the cut — to distinguish 
b e tw een s general antitrust adverse offset on the public and 
a ham to Tandan. 

Mow, Z can soa a t r sm sn dous ham to ths public, 
as tha FCC found, bacausa thara is an lnharant Monopolisation 
aad it aay bo batter for tha public to have an independent 
syndication apparatus rather than tie it to tha network itself 
Z can see that. 

However, when it conns to homing tha pu r v eyor, 
or tha producer of tha show, why is that any different from 
paying hin less because you have strong ~ 

MR. GOULDt Your Honor is not suggesting that tha 
only purpose of tha Federal Conmunications Commission is to 
protect tha public. There were other purposes and they are 
set forth clearly. Zt was to protect the packages. 

As e natter of fact, the complaint on this thing 
didn't come from the public. The public didn't know an/thing 
about what they were doing with syndication rights. Zt was 
ths producers, the originators of programs who raised the 
outcry and said, "We are being deprived of e free market." 

That le what this was ell about. 

TKBODURTt 7 know, but them la a difference 


betorean e single case, or, as z aay, a price dispute about how 
much you bargain for, end a general industry pattern which is 
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quite a different thing. 

MR. COULD: Of course it is a different thing. 
Nearertheless, here I will say the proof, what would be before 
your Honor, is very simple. 

THKCDURT: Assume the proof, state it any way you * 
want to. That is what I want to know. 

MR. GOULD: Sure. CBS over a period of years uses 
its position in the industry to grab off all of the surrounding 
rights, merchandising rights, syndication rights, whatever the} 
can get. I didn’t make that up. The United States Government 
says so in official documented statements. That is what the 
FCC thing was all about. 

Now, along comes Mr. Tandem in the middle of this, 

# 

just before the government is about to leave and says, "You 
can't do it any more." And he deals with them in the frame 
work of that existing situation, and he makes that conventional 
deal in which they get th<s peripheral rights that they in- 
else upua as a condition of going forward with the package. 

That they had already been to the other two net¬ 
works is immaterial to it. It simple increased quan* .1 «»tively 
the amount of economic clour that they could apply to this 
particular transaction. 

So he rakes his deal. Now, does it really natter 
to u o as the "victims of this transaction" that in the interim 










1 

1 


* - 







* Colloquy 


232 a 






Irirrtm Aim of 1970 and, lot's say, September 1971, whoa 
seas p tanas af pa pox finally cons Into oxlstonco horo, soon 
though thoy aro dated Tack, doss it nako any dlfforooco that 
thoy 90 through fch^ process of giving the syndication rights 
to Viaooo7 

Now, I have selected my verb there very carefully. 

Z said, "Giving these rights to the Viaccn." Viacom didn't 
pay for these; there was no consideration for Viacom to CBS. 
Viacom wao sirply a spin-off to CBS stockholders. 

They decided — and quite properly I have no 
quarrel with this — they said, "Wall, since this PCC has corns 
through, what is the best way to do it. Let's give thorn to oui 
grandchild, Viacom." 

« 

Now, Viacom is invested with every disability 
deriving out of the antitrust laws which is applicable to 
relationships with CBS. 

THE COURT* Except you can't sue them for treble 


damages. 





MR.GOULD* Except I can't do that. 

THE COURT* And that is the whole issue in the 


HR. GOULDs I am not trying to sue thorn for 

treble damages. 

TUB COURT* X understand. 
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HR* GOOLOt On the other hend ( they ceseot gey 
that whatever inherent disability there was la the relation- 
•bip between CBS sad Tinitn it is ao defease la an actl e n that 
we bring because we are not CBS, we are a pure, pristine, 
virginal branch. 

THE COURTi i ait not arguing about that. 

Mil. GOULDt But they argue it. 

THE court i Let thee argue. That is not the 


MR. GOULD t I don’t think it is. 

THE courts The issue is treble damages against 
CBS under Kelly against Kosuga. That la what the issue is. 

MR. GOULDi x think it would be absurd to require 
us to do that. Meanwhile the grandchild enjoys the benefits 


of the fraud. 


THE COURTS The question is did the Supreme Court 


say that in Kelly? 


MR. GOULDs I ion 1 1 think it did. 

T!IE COURTS Tell me why not. That was what X am 

waiting for. 

MR. GOULDs Lot's get our facts in Kelly. There 
they asaumed the illegality of the arrangement. X concede that 
THECOURTs Let me paraphrase it for you see 
if ycu disagree with my paraphrase. Xn Kelly the defendant 


they 
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bought fro* the plaintiff who ha said got hi* to buy 



it not by fraud — I suppose ha could have allagad that under 
10(b) 5, or something equivalent — 

MR. GOULD t I didn't think of that. 

THE COURT: But because they threatened to flood 
the market with onions which would have ruined the price, and 
if all these fallows didn't buy the onions, they may as wall 

have dumped then: in the ground. 

How, they took delivery of certain onions and didn't 
taka delivery of other onions. Thera was then a simple •bit-' 
of failing to deliver the other onions. 

The defendant said, "Wait a minute, I never would 
have bought these onions if you hadn't coerced me by violating 
the Sherman Antitrust Laws — Sherman 1 — then, therefore, 

I shouldn't pay you." 

The Supreme Court said, "No." They say the 
remedy i 3 to sue for treble damages and not set it up as a 
defense t a suit. 

MR. GOULD: It is wrong. 

THE COURT: You can say it is wrong, but I am bound 

by it. Now, that is my problem. 

MR. GOULD: Your nonor, I think thcrois all the 

t 

difference lathe world. First of all, there was a unitary 
contract, to adept my friend's term. It was concerned with 







Colloquy 


235 a 


Jnog 


the delivery of onions, whether you took than and paid tor. 
than or didn't taka than. 

THE COURT: Ha discussad the saparability thara at 
said it waa a aarquitious argument and was not going to both; 


with it. 


MR. GOULDi Maybe it was. Nobody can argue that 


you can taka the syndication rights away from the principal 
rights, the economics, the broadcasting. They did taka them 
away; they did divide them. You couldn't have dona that with 


the onions. 


THIS COURT; Let ne put it this way: Treated as an 


equitable nscision case, suppose you wanted to rescind — 

Tand am wanted to rescind the transaction on the ground of in¬ 
equity and antitrust, wouldn't they have to restore syndlcatioi 
in order tc> get reselAlon? 

MR. GOULD; If all I was trying to do was restore 
the syndication part of it, probably I would do that right now. 
Who am I going to rescind? 

THE COURT; You are jumping a step. 

MR. GOULD; Yes, of course. Who am Z going to 
rescind? CBS says, "We don't own them any more, we haven't 


got them . 1 


I can't go against them for rescisicn. Viacom 
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■ays, "Z m para." 


TBS COURT* CBS, by saying *We never would have 
given you ALL in thb FAMILY if you hadn't coerced us.* 

Sure, you can do that. 

MR. GOULD* Of course. 

THE COURT* So sue then. 

MR. GOULD* In the meantime the grandchild is 
coning in, the fellow who got it is coming in and trying to 
prevent us. 

THE COURT* You can't have your cake and eat it, 

too. 


MR. GOULD: I don't want my cake, but simply to 
defend against the grandchild. 

THE COURT* If you have damages against CBS you 
will have ample reprieve. 

MR. GOULD* I am not sure. Why can't I get both? 
THE COURT* Because the Supreme Court says no in 

Kelly. 

MR. GOULD* No. In Kelly it is dealing with the 
unitary contract. You see, I don't have the problem they had 
in Kelly because they decided it for me. They have divided 
theae two things. This isn't just a severable contract. 

This is a situation where the severance has taken place. 

THE COURT* Are you saying that would have been 
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• good defease If there had boon no spin-off? Ia that what 
you aro trylag to say? 

MR. GOULD: Zt would have boon a different thing 
to deal with. 

THE COURT: Z want to get the analytical thing. 
Suppose CBS still had the syndication rights. 

e 

MR. GOULD: We would be in the same position as 
we are right now. 

THE COURT: They divided. What had they divided? 
Divided by a spin-off? 

MR. GOULD: That is the way they did it. 

a 

THE COURT: Now, it is irrelevant what you just said. 

MR. GOULD: Irrelevant as giving them any defenses 
against CBS. Z think they are in the same position. 

THE COURT: I don’t follow the language. What is 
the relevance of your statement that they themselves divided 
the rights? What point of time are you speaking of? 

MR. GOULD: When the spun off. 

THE COURT: Therefore, Z asked you would there be 
any difference if they hadn't spun off. 

MR. GOULD: The same thing. 

THE COURT: Then why do you mention it? 

MR. GOULD: You see, in this case there are 
separate payments made for the syndication. They don't just 
hand us a lump of money. 
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TUB COURT* That la trut In any copyright. 
MR. GOULD: 2t wasn't true In Kelly against 

Koeuga. 


60 


THE COURT: No, but It Istarue In any copyright 
by oustoa of the trade or otherwise. There are various rights, 
MR. GOULD: And In the block booking case It was 
true that the one C covered the good pictures and the bad 
pictures.- and that Is the way they did It. 

Hero we have a difference. It Isn't as bald as 
that. Here you actually have separate fees. You have t fee 
foi’ broadcasting the show, you have a fee for syndication of 


It. 


THE COURT: Yes, but how does that differ from the 
normal crurse, lot's say, theatrical production In the movie 
business, a studio financed tne picture and they say, "natural! 
we will be the distributor, UA will do the distributing". 

They cay, "We are not going to fiuance you unless 
we are the distributor." 

What is wrong with that? 

MR. GOULD* With respect to distribution they could 
do it end then wher. they go and say, "you have got to show it 
in our thcntc.ro ” they wouldn't let them. 

THE COURT* Syndication here is used loosely. It 
Is not a grart of anythino except a right to the distributor. 
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i* All that really CBS reserves. 

In other words, "You will need a distributor," 

•*/» "So let it be us instead of somebody else »«<< we 
won't charge you any more.” 

MR. GOULD: That is a different thing: "We won't 
charge you any more.■ 

You say, "Let it be me and I won't charge you any 
more" and I can go down the street and get it for 30 Instead 
of 40 percent.‘ 

THIS COURT: You night. 

MR. GOULD: Not "might"; we do. 

* 

THE court: It is purely a question of whether or 
not CBS gets that extra vigorish of distribution fees ft»r which 
they have — 

MR. GOULD: That Is correct, and we can make a 
duao.nstration here that there were other places to put the 
syndic?* ion eights at l'Twer percentages, but we never got a 
chance to do ‘-hat. That is what it la all about. 

I didn't make that up. That is what the ECC's 
proceedings were all about. You couldn't go to the other 
distributor. There was no other market for them. 

THE COURT: I am not going to pa. B s on whether or 
not you have a triple damage suit against CBS. 


MR. GOULD: I don't wa t yov to. 
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THE COURT: They are not here as a party. Avoid 
that. The question is what defenses are available in an actioi 
of this hind. 

MR. GOULD: Z suggest to your Honor that we are in 
no different position from one where a man got certain Aghts 
by illegal means, coercion, fraud; it doesn't matter what we 
call them. 

Here I say by the use of monopolistic coercive 
economic power, which the FCC and the courts denominate as 
illegal, he has the benefits of that. He gives those rights 
over to his own creature, to Viacom, which is, for our purpose 
himself, and Viacom, says, "Now 1 am going to sue and force 
him." 
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MR. GOULD» And we say, "Well, welt a minute. 

Tee can't enforce them. Tou have no more rights than the 
fellow who took them away by force." And that la what It 
pones down to. Zt does not affect In one lota their 
ability to go on exhibiting the program. They can go 
right on shoving All in the Family. The only question 
is whether they had the power to pass along to somebody 
else these distribution rights, these syndication rights. 

THE COURT* We know all that. That is not the 
problem now. The problem is what is there in the 
antitrust laws that gives a person a right to put in as a 
defense to a contract rather than a trouble damage 
suit or a criminal prosecution. This is what the Issue is. 

MR. GOULD: Wo have loads of cases. 

THE COURT* Like what? 

MR. GOULD: Where it was asserted as a defense. 

THE COURT* Like what? 

MR. GOULD: All these cases in the brief where 
the antitrust agreement, the antitrust implication 
is. 

TFF COURT: Don't give rae the old casea of 
Continental and all that. 

MR. GOULP* Thrv are all that — 


28 


THE COURT: Givr me new cases, modem cases 
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MR, GOULD: I don't know. Do wo ha wo any modern 
cases? New what is your Honor's distinction? 

THE COURT: I don't say it facetiously. It is 
because Justice Brennan in the Kelly against Kosuga case 
purported on behalf of the supreme court to review the 
state of tho law, and that is what I must go by. 

MR. GOULD: We do cite a couple of New York 

cases. 

THE COURT: That doesn't help. 

MR. GOULD: I know. I recognize that they are 
not compelling authority, on the other hand, there is 
no authority on the other side except Kelly. 

THE COURT: I will read them but I don't — 

MR. GOULD: And Kelly, I say, is so clearly 
distinguishable from this because of the — 

THE COURT: We have been over that, but the 
question is, what do you have affirmatively on your 
behalf that sustains this defense? 

MR. GOULD: I don't know, your Honor. I am going 
to look through them and see if I can quote something. 

THE COURT: Ask the fellows at the table. 

MR. GOULD: I am doing that now. 

Mr. Ferraro mentions Associated Press. Your 
Honor has already commented on that. I am trying to see 






tag 3 

whether «» hivi anything by way of anthority to add. 

Mr. Farrar© points out to me the ease that is 
k cited at paga 26 of our memorandum, that Western 
g eo ph ysical, Thht is a second circuit case, but the 
appeal was dismissed. I don't know. 

7H2 COURT: Yes. X remember that. 

HR. GOULD: So X don't know how good it is for 
the purposes that we are discussing right now. 

THE COURT: That was a mixed up case anyhow. 

Xt had various Clayton Act and Sherman Act defenses 
mixed up in it. 

MR. GOULD: with respect to the reliance that 
was with respect to the Aryester case, of course, there 
the dealings had already. X think your Honor pointed 
out. they had already been terminated, and here they 
haven't been terminated. Here they have given them to 
what X — and X am not being funny about this either — 

I call them the grandchild, and it's simply a play on the 
old grandfather treatment in the. holding company cases. 

Viacom is a grandchild of CBS. the original — 

THF COURT: Treat it as if CBS still had the 
rights. I don't care much about that. 

MR. GOULD: X think if CBS still had the rights. 


wo could be in here with the same defense. 
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TFJB COURT: Under What case. 

MR. GOULD: I haven't got a case other than what 
has been cited. Other than with the infirmity 
that your Honor has pointed out. 

On the other hand, I don't think there is a case 

that says no. 


THE COURT: Let's assune that for the moment 
arguendo. Do you have an affirmative case? When I say 
affirmative, I mean a case where a defense under the 
Sherman Act has been permitted by the court in an action 
for damages on the contract or in a suit in equity based 
upon a contract? Or even better, in a patent or copyright 
situation? 

MR. GOULD: Yes, that would be better perhaps. 

THE COURT: What have you got? 

HR. GOULD: I don't know of any cases that we 
talked about in our discussion which would not be subject 
to your Honor's characterization before that they are 
old cases. There are no modem ones. 

THE COURT: Ldt me put it as a proposition to you, 
Mr. Gould, because this is what my mind is running vo: 

Where you havo a situation of this kind, I 
think it fairly clear that the supreme court, has said that 
genera? lv sreaTcing defe^s^s of antitrust violations in 
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eontract actions ara not favored by the Courts. 

Z did not make it up. That Is an exact quote 
almost from Kelly, as Z recall it. 

There is one limitation, and that is, if in 
order to enforce the contract the Court compella the 
defendant to do something which is itself violative 
of the antitrust lavs, in offeet, that may be one 
exception• 

Assume for tho moment that I am right. 

What is there in the second proposition that supports 
your position. Tandem's? Why would I be enforcing a 
violation of the antitrust laws if I allowed the 
plaintiff here to prevail? 

MR. GOULD: I think that is exactly what the 
Court would be doing, and I think that has been our 
position from the beginning. 

THE COURT: How? Tell me why. 

MR. GOULD: I think that you would be saying 
to CDS, "Here you have got these syndication rights by 
the same economic coersive methods which are so vigorously 
condemned by the administrative body with the maximum 
expertise in the subject. You have got them by those 
methods. 


You gave them over to your creature, to Viacom 
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VlaeoB is trying to enforce these rights now. Viaoow 
is in no better position than you would be in, and 
therefore, all you are doing is adding another step in 
the process of economic coercion which you have obtained 
such rights 

THE COURT* All right, now go back to the 
onions then. Putting the ituation by analogy, the 
plaintiff in the onion case was by definition a man who 
ooerced the purchase of the onions improperly and unfairly, 
like CBS in your case. He then seeks to get damages for 
a breech of contract which is a failure to deliver the 
onions, and says, although it would seem on the face of it 
to be equity to allow it vdthout coercion, you can't 
do it. 

MR. COULD* I think that — 

THE COURT* What is the difference? 

MR. COULD* I think I knew what the difference is 

THE COURT* Let me hear it. 

MR. GOULD* I think that any court is 
disenchanted with a process by which a nan is allowed to 
keep the fruits for himsel* of a transaction and not pay 
for then in one way or another. 

THE COURT* You have got a couple of million 
dollars out of All in the Family. 
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MR. GOULD< Out of the syndication right*, 


we haven't got a dine from the syndication. 

Well, we got some, but they are negligible. 

THE COURT t I think that la the only distinction, 
when you get to the end of the argument, that it'* a 
severable contract. 

MR. GOULDt It'assverable. It's a completely 
different contract really. It's a completely different 
contract, and that is why I made the point before that 
they have demonstrated that difference by the way they 
themselves have treated it, and I think that is a vexy 
Important point. If I were a Judge, I would be very 
much disturbed to have a fellow come In and say, "Well, 

X bought your cans or your onions or your beans or 
anything else, but now the hell with you, I am not going 
to pay for them because you did something wrong in a 
process.• 

We are not trying to do anything like that. 
Viacom didn't pay us for any syndication rights. Viacom 
loses nothing her* If they haven't got the syndication 
rights, nothing that they paid for. 


2 / 
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THE COURT: That has no bearing. 

HR. GOULD: I think it has, your Honor. 

THE COURT: Let us not argue that new. That is 
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not an antitrust problem. 

MR. GOULDi But X think ve come to the 
rationale for the modern cases in which the Courts have 
refused to let a man say, "I won't pay, antitrust.* X 
think that is what it comes do w n to. I can't see anything 
else. 

TIB COURTi Kelly goes beyond that. 

MR. GOULD* I don’t know. 

THE COURT* Kelly goes beyond that, because 
in Kelly, and that is why I said that other case in the 
Fourth Circuit, wherever it was, was wrong, with all due 
deference, of course, and that is because they hadn't got 
the onions yet and they hadn't paid yet. It's all an 
on-going transaction in the future, and yet the Court 
said that. There is one case Where you think they might 
say sure it's a good defense, but they didn't. 

MR. GOULD: T don't know. Here, of course, we 
have got a different party. We have got a mature 
transaction. It is severable. That is all we can point 
to. 

THE COURT: Ml right, I just want to get 
everybody's views on the table. I will reserve decision, 
as I ir dieated. If X find that I can decide it one way or 
tie other before the defendant's case begins, X will do so. 
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OttetvlM Z will reserve. 

MR. COULD* Z era sorry,,I didn't hear your 

*''<V 

i . . 

Honor. 

THE COURT* I say that X will reserve decision 
new. T hasten to say you should put in your 90 in there 
or whatever affidavits you want. I am treating it as a 
motion for sumaary judgment. Put them in say by 
Wednesday night. I will reserve decision, and if I can 
decide it either way before the defendant's case begins, 

I will do so. If I cannot, I will just have to reserve, 
and I may have to hear the antitrust defense even though 

it may be futile or wasteful. 

MR. GOULD: We will get our papers in on it. 

THE COURT: Or we can decide then whether or 
not to adjourn for a couple of days or a week or something 
like that. X don't want to come to that until I reach it. 
MR. GOULD: Let's see where we are at that 

point, your nonor. 

THE COURT: Yes, all riqht. 

MR. GOULD* And do it in the way that is most 

convenient to the Court. 

the COURT: Are you ready. Hr. Pearsall, to begin 

the presentation of evidence? 
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THE COURT: Wall, it's in the record. There is 
no argument about that. 

MR. GOULD: Tf it is, I don't know vrhether we 
did or not. 


I know your Honor sugaested it, but I wasn't 
conscious that I had agreed to it. 'Tie only nroblem 
about it, your Honor, is that if vour Honor denies the 
motion in the antitrust defense and we have to go forward 
with that aspect of the defense, then we are going to 
need more tine. 

THE COUR*"• You may need more time, and vou may 
get more time. That i;» not what I asked you. 

MR. GOULD: That is what T an concerned with. 
That is the onl*' reason T an hesitating about it. 

ThE COURT: You don't harp to he concerned about 

that. 


MR. COULD: That is all right, then, lot's go 
forward and I will agree. 

THE COURT: All right, let's have a stinulation 
on the record then so we don't have anv problem. 


MR. GOULD: Veil, for all the purposes of this 
case, this hearing subject to our right and your Manor's 
conoideration oc it, to ank for noro tine on the 


antitrust defense if it becomes necessary, this hearing is 
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the hearing and the trial, and what ran result therefmn 
will he a temporary and permanent injunction. 

TTTF conn?. is that agreeable to the plaintiff? 
MR. rr.W.:,L: That i«- agreeable. 

MR. couuJ: T* «our I.oner finds for the 

plaintif f. 

MR. FrjVRSAtJjj Absolutelv. 

’*7. rot’T.Dj In other words, we will get nn 
ultimate adjudication of the issues in this proceeding. 

MR. RFATiRALT,? v es, that’s correct. 

THE COURT* rj.ro. 

MR. PFARSJU.L: The plaintiffs vrill call Mr. Sines 
TIT rouR*"; Ml right, it is on the record, 
and I just want to call your attention to the fact that 
mv rectory Isn’t too i n’, on July T dictated a 
remorandin i.r the presence of counsel which said 
I set the tri-'l down for Fepterher 17, and Jv>th parties 
indicated thov would stipulate that this trial should 
include not only the tarr^rar^ injunction hut a permanent 
injunction as 'veil. 

MR. rrA n . r utT "’hit. is what uv recollection is. 

mr. uo’j:/; 


T (' i ' n ’ t rer e*-’- r r 
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